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1.01. Entry into a Material Definitive Agreement.

On March 15, 2023, the registrant entered into an Agreement Regarding the Assignment of Certain Maintenance Agreements, the Purchase and Sale of Certain Assets, and
Related Matters with Aegis Energy Services LLC. The agreement is being filed as Exhibit 99.01 to this Current Report on Form 8-K.

Item 2.02. Results of Operations and Financial Condition.

On March 16, 2023, the registrant issued a press release with earnings commentary and supplemental information for the three and twelve months ended December 31, 2022.
The press release is furnished as Exhibit 99.02 to this Current Report on Form 8-K.

The information in this Item 2.02 and Exhibit 99.02 to this Current Report on Form 8-K shall shall not be deemed “filed” for purposes of Section 18 of the Exchange Act or
otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference in any filing under the Securities Act or the Exchange Act, except as
expressly set forth by specific reference in such a filing.

Item 7.01. Regulation FD Disclosure.

On March 16, 2023, the registrant will present the attached slides online in connection with an earnings conference call. The slides are being furnished as Exhibit 99.03 to this
Current Report on Form 8-K.

The information in this Item 7.01 and Exhibit 99.03 to this Current Report on Form 8-K shall not be deemed “filed” for purposes of Section 18 of the Exchange Act or
otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference in any filing under the Securities Act or the Exchange Act, except as
expressly set forth by specific reference in such a filing.

Item 9.01. Financial Statements and Exhibits.

(d) Exhibits

Exhibit Description

99.01
Agreement Regarding Assignment of Certain Maintenance Agreements, the Purchase and Sale of Certain

Assets, and Related Matters dates as of March 15, 2023

The following exhibits 99.02 and 99.03 relating to Items 2.02, and 7.01 shall be deemed to be furnished, and not filed:
Exhibit Description
99.02 Tecogen Earnings Release for the three months and year ended December 31, 2022
99.03 Tecogen Earnings Call Presentation dated March 16, 2023
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AGREEMENT REGARDING ASSIGNMENTS OF CERTAIN MAINTENANCE AGREEMENTS, THE PURCHASE OF CERTAIN ASSETS, AND RELATED MATTERS BY AND BETWEEN AEGIS ENERGY SERVICES LLC, AS ASSIGNOR & SELLER AND TECOGEN INC., AS ASSIGNEE & PURCHASER DATED AS OF MARCH 15, 2023



 



AGREEMENT REGARDING THE ASSIGNMENT OF CERTAIN MAINTENANCE AGREEMENTS, THE PURCHASE AND SALE OF CERTAIN ASSETS, AND RELATED MATTERS THIS AGREEMENT (this “Agreement”), dated as of March 15, 2023, is made by and between Aegis Energy Services LLC, a Delaware limited liability company (“Aegis”), and Tecogen Inc., a Delaware corporation (“Tecogen”). Aegis and Tecogen are referred to herein from time to time as a “Party” and collectively as the “Parties.” Capitalized terms used and not otherwise defined herein have the meanings set forth in Article I below. WHEREAS, Aegis is a party to certain Maintenance Agreements (the “Maintenance Agreements”) pursuant to which Aegis provides maintenance services with respect to the cogeneration equipment described in the Maintenance Agreements, and is the owner of the certain vehicles and Inventory used or usable in connection with the performance of such maintenance services; WHEREAS, Tecogen is in the business of providing maintenance services relating to cogeneration equipment and desires to assume the rights and obligations of Aegis pursuant to the Maintenance Agreements and purchase the Assets to be used to provide such maintenance services; WHEREAS, the Parties desire to permit Tecogen to employ certain employees (the “Employees”) following the Closing in order to support the performance of maintenance services pursuant to the Maintenance Agreements; and WHEREAS, the Parties have agreed that Aegis will provide certain transitional services relating to the management and billing for services provided pursuant to the Maintenance Services Agreements as described herein, NOW, THEREFORE, in consideration of the mutual covenants contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be bound hereby, agree as follows: ARTICLE I DEFINITIONS 1.01 Definitions. For purposes hereof, the following terms when used herein shall have the respective meanings set forth below: “Affiliate” of any particular Person means any other Person controlling, controlled by or under common control with such particular Person,

where “control” means the possession, directly or indirectly, of the power to direct the management and policies of a Person whether through the ownership of voting securities, contract or otherwise. “Assets” means the vehicles identified in the Disclosure Schedules, and to the extent Tecogen elects to purchase such items, the Inventory.



 



-2- “Assignment of Maintenance Agreement” means an Assignment by Aegis to Tecogen of the rights and obligations of Aegis pursuant to the Maintenance Agreements as contemplated by an assignment in the form of Exhibit A hereto and in form and substance satisfactory to Tecogen. “Assumed Liabilities” means all liabilities arising under the Maintenance Agreements on or after the Effective Date. “Business Day” means a day which is neither a Saturday or Sunday, nor any other day on which banking institutions in New York, New York are authorized or obligated by Law to close. “Cash” means cash and cash equivalents determined in accordance with GAAP. “Code” means the Internal Revenue Code of 1986, as amended. “Contract” means any legally binding agreement, contract, arrangement, lease, loan agreement, security agreement, license, indenture or other similar instrument or obligation to which the party in question is a party or by which a party or its assets is bound, whether oral or written. “Disclosure Schedules” means the schedule of disclosures provided by Aegis to Tecogen not less than two (2) days prior to the Closing which provides information regarding certain representations and warranties set forth in this Agreement. “Environmental Laws” means all Laws (including all agreements with any Governmental Entity) relating to the protection or preservation of human health, safety or the environment, including, without limitation: (a) all Laws that control, govern, limit, prohibit, regulate or otherwise relate to any hazardous materials or substances; (b) all Laws relating to the protection or preservation of occupational health and safety; and (c) all Laws relating to the labeling, notice or disclosure of hazardous materials or substances. Without limiting the generality of the foregoing, the term Environmental Laws includes, without limitation, each of the following statutes and the regulations promulgated thereunder, as well all similar state, local or foreign Laws, each including all implementing Laws and legal requirements and as may be amended from time to time: the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, the Resource Recovery and Conservation Act of 1976, the Federal Water Pollution

Control Act, the Safe Drinking Water Act, the Solid Waste Disposal Act, the Clean Air Act, the Hazardous Materials Transportation Act, and the Clean Water Act. “ERISA” means the Employee Retirement Income Security Act of 1974, as amended. “ERISA Affiliate” shall mean each Subsidiary and any person or entity under common control with Aegis within the meaning of Section 414(b), (c), (m) or (o) of the code and the regulations issued thereunder. “Exchange Act” means the Securities Exchange Act of 1934, as amended. “Fundamental Representations” means the representations and warranties of the Aegis set forth in Section 3.01 (Organization and Authority), Section 3.02 (No Conflicts; Consents), Section 3.06 (Tax Matters), and Section 3.20 (No Brokers). “GAAP” means United States generally accepted accounting principles consistently applied. “Governmental Entity” means any federal, national, state, foreign, provincial, local or other government or any governmental, regulatory, administrative or self-regulatory authority, agency, bureau, board,



 



-3- commission, court, judicial or arbitral body, department, political subdivision, tribunal or other instrumentality thereof. “Indebtedness” means, with respect to a Person, the indebtedness (including unpaid interest, fees, expenses, prepayment charges or premium thereon), without duplication, (a) in respect of borrowed money or for the deferred Purchase Price of products or services; (b) as may be evidenced by any note, bond, debenture or other debt security; (c) in respect of obligations for the reimbursement of any obligor for amounts drawn on any letter of credit, banker’s acceptance or similar transaction; (d) all obligations arising out of any financial hedging, swap or other similar arrangement; (e) any Unpaid Pre-Closing Taxes; and (f) guarantees of obligations of the type described above. “Inventory” means the inventory of raw materials, work-in-process, finished goods and merchandise, spare parts, packaging and other supplies related thereto usable in connection with the provision of maintenance services pursuant to the Maintenance Agreements identified on a list of inventory in the Disclosure Schedules. “Knowledge of Aegis” or “Known to Aegis” means the actual knowledge of Aegis and such knowledge that Aegis would reasonably be expected to have after conducting a due and diligent inquiry. “Law” means any code, decree, directive, guidance, injunction, judgment, law, regulation, rule, statute, treaty or requirement of any Governmental Entity. “Liabilities” means all indebtedness, obligations and other liabilities of a Person any nature (including any unknown, undisclosed, unasserted, or contingent), regardless of whether such indebtedness, obligation, or liability would be required to be disclosed on a balance sheet prepared in accordance with generally accepted accounting principles and regardless of whether such debt, obligation, or liability is immediately due and payable. “Liens” means liens, pledges, mortgages, security interests, attachments, restrictions, levies, encumbrances, and other charges or encumbrances of any kind or character whatsoever. “Losses” means all losses, Liabilities, lost profits, diminutions of value, damages, penalties, fines, costs, amounts paid in settlement, Liabilities, Taxes, losses,

expenses and fees, including court costs and attorneys’ and other professionals’ fees and expenses and any other costs of enforcing an Indemnified Party’s rights under this Agreement; provided, Losses does not include, and no Indemnified Party shall be entitled to seek or recover any incidental or consequential damages, or any punitive damages (unless payable to a third- party in connection with a third-party claim). “Maintenance Agreements” means the Maintenance Agreements delivered by Aegis to Tecogen prior to the Closing relating to the performance of maintenance services for the cogeneration equipment identified in the Disclosure Schedules. “Material Adverse Effect” means any event, occurrence, fact, condition or change that is, or could reasonably be expected to become, individually or in the aggregate, materially adverse to (a) the business, results of operations, condition (financial or otherwise) of Aegis or the Assets, or (b) the ability of Aegis to consummate the transactions contemplated by the Transaction Documents on a timely basis; provided, that “Material Adverse Effect” shall not include any event, occurrence, fact, condition or change, directly or indirectly, arising out of or attributable to: (i) general economic or political conditions; (ii) conditions generally affecting the industries in which Aegis operates; (iii) any changes in financial or securities markets in general; (iv) acts of war (whether or not declared), armed hostilities or terrorism, or the escalation or worsening thereof;



 



-4- (v) any action required or permitted by this Agreement, except pursuant to Section 3.02; (vi) any changes in applicable Laws or accounting rules, including GAAP; or (vii) the public announcement, pendency or completion of the transactions contemplated by this Agreement; provided further, that any event, occurrence, fact, condition or change referred to in clauses (i) through (iv) immediately above shall be taken into account in determining whether a Material Adverse Effect has occurred or could reasonably be expected to occur to the extent that such event, occurrence, fact, condition or change has a disproportionate effect on Aegis compared to other participants in the industries in which Aegis conducts its businesses. “Person” means an individual, a partnership, a corporation, a limited liability company, an association, a joint stock company, a trust, a joint venture, an unincorporated organization, a Governmental Entity or any other entity. “Post-Closing Consideration” is defined in Exhibit C hereto. “Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and, with respect to any taxable period beginning before and ending after the Closing Date, the portion of such taxable period ending on and including the Closing Date. “Pre-Closing Taxes” means Taxes of Aegis for any Pre-Closing Tax Period. “Purchase Price” means an aggregate amount of Cash consideration payable hereunder for the assignment of the Maintenance Agreements to Tecogen and the purchase of the Assets by Tecogen, if, as and when payable as described in Section 2.04 hereof without interest. “Representative” means, with respect to a Person, such Person’s managers, managing members, officers, directors, employees, investment bankers, attorneys, accountants, consultants or other agents or advisors. “Straddle Period” is defined in Section 7.03. “Subsidiary” means, with respect to any Person, any corporation of which a majority of the total voting power of shares of stock entitled (without regard to the occurrence of any contingency) to vote in the election of directors, managers or trustees thereof is at the time owned or controlled, directly or indirectly, by such Person or one or more of the other Subsidiaries of such Person or a

combination thereof, or any partnership, association or other business entity of which a majority of the partnership or other similar ownership interest is at the time owned or controlled, directly or indirectly, by such Person or one or more Subsidiaries of such Person or a combination thereof. “Tax” or “Taxes” means (i) any and all U.S. federal, state, local and non-U.S. taxes, assessments, levies, tariffs, duties or other charges or impositions in the nature of a tax (together with any and all interest, penalties, additions to tax and additional amounts, whether disputed or not, imposed with respect thereto) imposed by any Governmental Entity, including net income, estimated income, gross income, gross receipts, profits, business, license, occupation, franchise, capital stock, property (real, tangible or intangible), sales, use, ad valorem, transfer, value added, built-in gain, registration, escheat, employment or unemployment, social security, health, payroll, disability, severance, alternative or add-on minimum, customs, excise, stamp, environmental, windfall profit, commercial rent or withholding taxes, (ii) any liability for the payment of any amounts of the type described in clause (i) of this sentence as a result of being a member of an affiliated, consolidated, combined, unitary or aggregate group for any Tax period, and (iii) any liability for the payment of any amounts of the type described in clause (i) or (ii) of this sentence as a result of being a transferee of or



 



-5- successor to any Person, as a result of any express or implied obligation to assume such Taxes or to indemnify any other Person, or by Contract or operation of Law. “Tax Claim” has the meaning set forth in Section 7.04. “Tax Returns” means any return, report, information return or other document (including schedules, attachments or any related or supporting information and amendments) required to be prepared or filed with any Governmental Entity or other authority in connection with the determination, assessment or collection of any Tax or the administration of any Laws or administrative requirements relating to any Tax. “Transaction Documents” means this Agreement and all other agreements, instruments, certificates and other documents to be entered into or delivered by any Party, pursuant to any of the foregoing, including, but not limited to this Agreement, any Assignment Agreement, and the Management Agreement. “Transfer” means any sale, exchange, transfer, gift, encumbrance, assignment, pledge, mortgage, hypothecation or other disposition, whether voluntary or involuntary. 1.02 Other Definitional Provisions. (a) Accounting Terms. Accounting terms that are not otherwise defined in this Agreement have the meanings given to them under GAAP. To the extent that the definition of an accounting term defined in this Agreement is inconsistent with the meaning of such term under GAAP, the definition set forth in this Agreement shall control. (b) Successor Laws. Any reference to any particular code section or Law shall be interpreted to include any revision of or successor to that section regardless of how it is numbered or classified. ARTICLE II ASSIGNMENT OF MAINTENANCE AGREEMENTS; TRANSFER OF ASSETS; EMPLOYEES 2.01 Assignment of Maintenance Agreements. On the terms and subject to the conditions of this Agreement, Aegis shall Transfer, convey, assign and deliver to Tecogen, and Tecogen shall assume, at the Closing (as defined below), Aegis’ rights and obligations pursuant to Maintenance Agreements for the cogeneration equipment identified in the Disclosures Schedules consisting of Two Hundred and Two (202) cogeneration units. Cogeneration units covered by Maintenance

Agreements that may be assigned by Aegis to Tecogen only with the consent of a third party shall be assigned and assumed upon execution of the applicable consent. Tecogen shall also have the right to assume, on the same terms and conditions as those set forth herein, or as otherwise agreed by Aegis and Tecogen, effective December 31, 2023 or at such other date(s) as Aegis and Tecogen agree, such other maintenance agreements for cogeneration equipment that Aegis is permitted to assign to a third party in accordance with the terms of such maintenance agreements. Aegis shall have not obligation to assign, and Tecogen shall have no obligation to assume, any maintenance agreements for cogeneration equipment that Aegis determines, in its sole and absolute discretion, not to designate as being available for Tecogen to assume. Aegis shall identify all maintenance service fees prepaid by customers for services to be provided by Aegis pursuant to the Maintenance Agreements, and to the extent that Aegis has not provided services for such



 



-6- prepayments, Aegis shall pay Tecogen an amount equal to the portion of such prepaid amounts attributable to services to be provided after the Closing. Following the Closing, for the period until the anniversary of the expiration or termination of the relevant Maintenance Agreement, Aegis shall not seek to perform maintenance services for customers who are parties to the Maintenance Agreements without the prior written consent of Tecogen. 2.02 Purchase and Sale of Assets. On the terms and subject to the conditions of this Agreement, at the Closing (as defined below) Aegis shall sell, Transfer, convey, and deliver to Tecogen, and Tecogen shall acquire, the Assets, free and clear of all Liens. For the purchase of the vehicles identified in the Disclosure Schedules, at the Closing Tecogen shall pay to Aegis One Hundred Seventy Thousand Dollars ($170,000). Tecogen shall purchase some or all of the Inventory (including inventory located within the vehicles transferred to Tecogen at Closing) consisting of inventory with an aggregate Purchase Price of not less than Three Hundred Thousand Dollars ($300,000) during the period from the Closing through June 30, 2023 (the “Interim Period”). Tecogen shall pay to Aegis for such items of Inventory amounts equal to the amount that Tecogen pays vendors for such items of Inventory, payable by way of credits against Aegis purchases of Tecogen equipment. Tecogen shall have the right to purchase some or all of the Inventory identified in the Disclosure Schedules, and to the extent that it elects to do so, Tecogen shall pay to Aegis for such Inventory the Purchase Prices for such inventory items set forth therein by way of credits against Aegis purchases of Tecogen equipment during the period between the Closing and June 30, 2023 (the “Interim Period”), in amounts agreed by Aegis and Tecogen for the purchase of such Tecogen equipment, and to the extent that the Purchase Price for the Inventory purchased by Tecogen has not been paid in full as described herein, Tecogen shall pay the balance due in Cash on or before July 31, 2023. During the Interim Period Aegis shall retain in secure locations, and permit Tecogen to access, purchase, and take possession of, Inventory provided that Tecogen provides Aegis with reasonable

notice of its intention to access, purchase, and take possession of some or all of such Inventory. During the Holding Period, Aegis shall use commercially reasonable efforts to assist Tecogen in identifying and purchasing additional products, parts, components, and supplies currently in Aegis equipment included in the Assets or required in connection with the performance of maintenance services under the Maintenance Agreements. After the Interim Period, Aegis shall have the right, in its sole and absolute discretion, to liquidate, sell, scrap or otherwise dispose of any Inventory not purchased by Tecogen during the Interim Period. 2.03 Closing. The closing of the transactions contemplated by this Agreement (the “Closing”) shall take place on the first (1st) Business Day following full satisfaction or due waiver of all of the closing conditions set forth in Article V hereof (other than those to be satisfied at the Closing itself, but subject to the satisfaction or waiver of such conditions) or on such other date and/or time as is mutually agreeable to Tecogen and Aegis. The date upon which the Closing occurs is referred to herein as the “Closing Date.” The Parties shall use commercially reasonable efforts to complete the Closing effective April 1, 2023. Aegis shall transfer to Tecogen within thirty (30) days after the Closing all prepayments for maintenance services pursuant to the Maintenance Agreements assumed by Tecogen pursuant to this Agreement to the extent that such prepayments are for services to be provided during the period following the Closing under the Maintenance Agreements assumed by Tecogen.



 



-7- 2.04 Post-Closing Consideration. Following the Closing, in addition to the amounts set forth herein for the purchase of Assets, Tecogen shall pay to Aegis the consideration set forth on Exhibit C consisting of a portion of the amounts collected by Tecogen in connection with the performance by Tecogen of maintenance services pursuant to the Maintenance Agreements during the periods identified thereon. 2.05 Aegis Employees; Non-Solicitation and Non-Hire. Effective as of the time of the Closing, Tecogen shall offer employment to eight Aegis employees previously agreed by Aegis and Tecogen to provide services pursuant to the Maintenance Agreements. The terms of employment by Tecogen shall be the same or better than such employees’ terms of employment with Aegis immediately prior to the Closing. For a period of two (2) years after the Closing, neither Party shall, directly or indirectly, without the written consent of the other Party, solicit to hire or hire on behalf of itself or others, any employee of the other Party; provided that nothing herein shall restrict or preclude the rights of either Party from (i) soliciting or hiring any employee of the other Party who responds to a general solicitation or advertisement that is not specifically targeted at an employee of the other Party (and nothing shall prohibit such generalized searches for employees through various means, including the use of advertisements in the media (including trade media) or engagement of search firms to engage such searches (so long as any such searches are not specifically targeted or directed at an employee of the other Party) or posting searches on the internet or (ii) soliciting or hiring any employee whose employment with the other Party has been terminated. 2.06 Training and Support during Interim Period. During the Interim Period, subject to termination thirty (30) days after notice by Tecogen, Aegis shall provide employees of Tecogen with technical training, ongoing support, and documentation as required to permit Tecogen to perform the maintenance services contemplated by the Maintenance Agreements. Tecogen shall pay Aegis for all technical training, support, and documentation provided by Aegis personnel on an hourly basis in amounts equal to the fully loaded hourly cost of

employment by Aegis for personnel providing such services provided that the monthly cost for such services shall not exceed Five Thousand Dollars ($5,000). The services anticipated to be requested during the Interim period are described on Exhibit B hereto. 2.07 Right of First Refusal. During the five (5) year period following the Closing, Tecogen shall offer Aegis a right of first refusal to subcontract with Tecogen for the new installation or replacement of CHP equipment at the customer sites covered by the Maintenance Agreements. ARTICLE III REPRESENTATIONS AND WARRANTIES OF AEGIS Aegis represents and warrants to Tecogen, subject to such exceptions as are specifically set forth in the correspondingly numbered Section of the Disclosure Schedules, on the date hereof and (except where a representation or warranty is made herein as of a specified date) as of the Closing, as though made at the Closing, as follows: 3.01 Organization and Authority. (a) Aegis is a duly formed limited liability company, validly existing and in good standing under the Laws of the state of Delaware. Aegis has all requisite limited liability company power and authority to enter into this Agreement and the Transaction Documents to which Aegis is a Party, to carry out its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby. The execution and delivery by Aegis of this Agreement and any Transaction Document to which Aegis is a Party, the performance by Aegis of its obligations hereunder and thereunder, and the consummation by Aegis



 



-8- of the transactions contemplated hereby and thereby have been duly authorized by all requisite action on the part of Aegis. This Agreement has been duly executed and delivered by Aegis, and (assuming due authorization, execution, and delivery by Tecogen) this Agreement constitutes a legal, valid and binding obligation of Aegis enforceable against Aegis in accordance with its terms. When each Transaction Document to which Aegis is or will be a Party has been duly executed and delivered by Aegis, such Transaction Document will constitute a legal and binding obligation of Aegis, enforceable against it in accordance with its terms. Aegis has delivered to Tecogen a true and correct copy of the organizational documents of Aegis. The operations now being conducted by Aegis pursuant to the Maintenance Agreements are not now and have never been conducted by Aegis under any other name other than as set forth in Section 3.01 of the Disclosure Schedules. 3.02 No Conflicts; Consents. (a) The execution, delivery and performance by Aegis of this Agreement and the Transaction Documents to which it is a Party, and the consummation of the transactions contemplated hereby and thereby, do not and will not: (i) conflict with or result in a violation or breach of, or default under, any provision of the organizational documents of Aegis; (ii) conflict with or result in a violation or breach of any provision of any Law or governmental order applicable to Aegis or its properties; (iii) except as set forth in Section 3.02(a) of the Disclosure Schedules, require the consent, notice or other action by any Person under, conflict with, result in a violation or breach of, constitute a default or an event that, with or without notice or lapse of time or both, would constitute a default under, result in the acceleration or mandatory prepayment of or create in any Party the right to accelerate, terminate, prepay, modify or cancel any Contract to which Aegis is a Party or by which Aegis is bound or to which any of its properties and assets are subject (including any Maintenance Agreement) or any Permit affecting the properties, assets or business of Aegis; or (iv) result in the creation or imposition of any Lien on any properties or assets of Aegis.

No consent, approval, Permit, governmental order, declaration or filing with, or notice to, any Governmental Entity is required by or with respect to Aegis in connection with the execution and delivery of this Agreement and the Transaction Documents and the consummation of the transactions contemplated hereby and thereby. (b) Section 3.02(b) of the Disclosure Schedule sets forth all necessary consents, waivers and approvals of parties to the Maintenance Agreements in connection with the transactions contemplated by this Agreement, or for any such Maintenance Agreement to remain in full force and effect without limitation, modification or alteration after the Closing so as to preserve all rights of, and benefits to, Tecogen under the Maintenance Agreements from and after the Closing. (c) This Agreement, and the Transaction Documents to which Aegis is a Party, has been duly executed and delivered by the Aegis and, assuming that this Agreement and such Transaction Documents are a valid and binding obligation of the other parties hereto and thereto, each of this Agreement and such Transaction Documents constitutes a valid and binding obligation of Aegis, enforceable in accordance with its terms, except as enforceability may be limited by bankruptcy Laws, other similar Laws affecting creditors’ rights and general principles of equity affecting the availability of specific performance and other equitable remedies. 3.03 The Maintenance Agreements and the Assets. (a) The Maintenance Agreements were entered into in compliance with applicable Laws, and not in violation of any agreement, arrangement, or commitment to which Aegis is a Party. (b) There are no outstanding loans secured by the Maintenance Agreements or any rights thereunder, or by the Assets.



 



-9- 3.04 Undisclosed Liabilities; Absence of Certain Developments. (a) To the Knowledge of Aegis, Aegis has no liabilities, obligations or commitments of any nature whatsoever, asserted or unasserted, absolute or contingent, accrued or unaccrued, matured or unmatured, or otherwise (“Liabilities”) with respect to the Maintenance Agreements or the Assets, which are, individually or in the aggregate, material in amount that establish any Lien on the Maintenance Agreements or the Assets. (b) Through the date hereof, there has not been any: (i) event, occurrence or development Known to Aegis that has had, or could reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect; (ii) sale or other disposition of, or creation of any Lien on, the Maintenance Agreements or the Assets, or grant of any options or other rights to purchase or obtain an interest in the Maintenance Agreements or the Assets; (iii) material change in Aegis’ policies, practices and procedures with respect to collection of accounts receivable, establishment of reserves for uncollectible accounts, accrual of accounts receivable, inventory control, prepayment of expenses, payment of trade accounts payable, accrual of other expenses, deferral of revenue and acceptance of customer deposits with respect to the Maintenance Agreements; (iv) Transfer, assignment, sale or other disposition of any of the Maintenance Agreements or Assets; (v) with respect to the Employees, adoption, modification or termination of any: (A) employment, severance, retention or other agreement with any such employee, (B) Benefit Plan, or (C) collective bargaining or other agreement with a Union of which such employee is a member, in each case whether written or oral; (vi) any Contract to do any of the foregoing, or any action or omission that would result in any of the foregoing. 3.05 Vehicles and Inventory. (a) All vehicles owned by Aegis in connection with the performance of its obligations under the Maintenance Agreements and being transferred to Tecogen are identified in Section 3.05(a) of the Disclosure Schedules. All such vehicles are in good operating condition taking into account their age, except for ordinary wear and tear, and are in a reasonable state of repair and condition for the

purposes for which they are being used, and are not subject to any Liens. (b) All Inventory identified in the Disclosure Schedules is new and in good condition and is usable in connection with the performance of maintenance services pursuant to the Maintenance Agreements and is not subject to any Liens.



 



-10- 3.06 Tax Matters. (a) Aegis is not required to file any Tax Returns on or before the Closing Date that has not yet been filed. All Taxes due and owing by Aegis in respect of the Maintenance Agreements (whether or not shown on any Tax Return) have been, or will be, timely paid. (b) Aegis has withheld and paid each Tax (if any) required to have been withheld and paid in connection with amounts paid or owing to any employee, independent contractor, creditor, customer, member or other party, and complied with all information reporting and backup withholding provisions of applicable Law. (c) No claim has been made by any taxing authority in any jurisdiction in which Aegis’ obligations under the Maintenance Agreements are performed where Aegis does not file Tax Returns that it is, or may be, subject to Tax by that jurisdiction. (d) No extensions or waivers of statutes of limitations have been given or requested with respect to any Taxes of Aegis. (e) Aegis has no Liability with respect to any income under the Maintenance Agreements for unpaid Taxes for all periods ending on or before the Closing Date. (f) No deficiencies have been asserted, and no assessments have been made, against Aegis as a result of any examinations by any taxing authority with respect to income under the Maintenance Agreements. (g) Aegis is not a party to any Action and there are no pending or threatened Actions by any taxing authority with respect to income under the Maintenance Agreements. (h) There are no Liens for Taxes (other than for current Taxes not yet due and payable) upon or with respect to the Assets or income under the Maintenance Agreements. (i) Aegis is not a “foreign person” as that term is used in Treasury Regulations Section 1.1445-2. (j) Neither Aegis nor a predecessor has been a “distributing corporation” or a “controlled corporation” in connection with a distribution described in Section 355 of the Code. (k) Aegis is not, and has not been, a party to, or a promoter of, a “reportable transaction” within the meaning of Section 6707A(c)(1) of the Code and Treasury Regulations Section 1.6011-4(b). 3.07 Maintenance Agreements; Permits. (a) Aegis has delivered to Tecogen complete and accurate

copies of the Maintenance Agreements, as amended, to be assumed by Tecogen pursuant to this Agreement at the Closing. Each Maintenance Agreement has been duly authorized, executed, and delivered by Aegis. Aegis and, to the Knowledge of Aegis, each other party thereto, is not in breach or default under any Maintenance Agreement. No event has occurred with respect to Aegis, or to the Knowledge of Aegis, with respect to any other party to any of the Maintenance Agreements which with the passage of time or giving of notice or both would constitute such a default, result in a loss of rights or permit termination or acceleration under, or result in the creation of any Lien under any Maintenance Agreement.



 



-11- (b) Each Maintenance Agreement is valid and binding on Aegis, and, to the Knowledge of Aegis, on each other Person that is a party to such Maintenance Agreement, is in full force and effect. There are no pending, or to the best Knowledge of Aegis, threatened disputes or disagreements with respect to any Maintenance Agreement. Aegis has not received any notice of any termination, suspension, force majeure event, violation, breach or default under or in respect of any Maintenance Agreement. No consent is required in connection with the assignment by Aegis to Tecogen of Aegis’ rights and obligations under the Maintenance Agreements. (c) Aegis is not required to have any licenses, permits, consents, authorizations, approvals, ratifications, certifications, registrations, exemptions, variances, exceptions and similar consents of governmental authorities (collectively, “Permits”) to perform its obligations pursuant to the Maintenance Agreements. 3.08 Reserved. 3.09 No Warranties or Liquidated Damages. (a) Except for the warranties contained in Aegis’ standard warranties in respect of the performance of the Maintenance Agreements, Aegis has not given any warranties relating to the performance of its obligations pursuant to the Maintenance Agreements. Aegis has provided Tecogen with a true and accurate copy of its and its Affiliates’ standard warranties relating to the performance of the Maintenance Agreements. (b) No liquidated damages or other penalties are payable by Aegis under any circumstances in connection with the performance of the Maintenance Agreements. 3.10 Litigation. There is no Action pending, at Law or in equity, or before or by any Governmental Entity, or threatened (a) against or by Aegis affecting any of the Maintenance Agreements or the Assets; or (b) against or by Aegis or any Affiliate of Aegis that challenges or seeks to prevent, enjoin or otherwise delay the transactions contemplated by this Agreement. No event has occurred or circumstances exist that may give rise to, or serve as a basis for, any such Action. Aegis and its properties are not subject to any settlement, stipulation, order, writ, judgment, injunction, decree, ruling, determination or award of any court or of any Governmental Entity. There is no

investigation or other proceeding pending or, to the Knowledge of Aegis, threatened, against Aegis, any of its properties (tangible or intangible) or any of its officers or directors in its capacity as such by or before any Governmental Entity, nor to the Knowledge of Aegis is there any reasonable basis therefor. 3.11 Governmental Consents. Aegis is not required to submit any notice, report or other filing with any Governmental Entity in connection with the execution, delivery or performance by it of this Agreement or any Transaction Documents to which Aegis is a party or the consummation of the transactions contemplated hereby and thereby. No consent, approval or authorization of any Governmental Entity is required to be obtained by Aegis in connection with its execution, delivery or performance of this Agreement or any Transaction Documents to which it is a party or the consummation by it of the transactions contemplated hereby or thereby. 3.12 Customers and Suppliers. (a) Aegis has not received any notice, or has any reason to believe, that any party to a Maintenance Agreement is in breach thereof, or has terminated or materially reduced, or intends to terminate or materially reduce after the Closing, its relationship with Aegis (or with Tecogen following the Closing) in respect of a Maintenance Agreement.



 



-12- (b) Aegis has not received any notice, and has no reason to believe, that any material supplier has ceased, or intends to cease, to supply goods or services to Aegis or to otherwise terminate or materially reduce its relationship with Aegis (or with Tecogen following the Closing) with respect to items purchased from such vendor for use in performing services under a Maintenance Agreement. 3.13 Insurance. Section 3.13 of the Disclosure Schedules lists each insurance policy maintained by Aegis or its Affiliates and relating to the assets, business and operations conducted pursuant to the Maintenance Agreements (collectively, the “Insurance Policies”). Aegis has delivered to Tecogen Certificates of Insurance for the General Liability, Auto Liability, and Umbrella policies covering the performance of services by Aegis under the Maintenance Agreements in effect immediately prior to the Closing, naming Tecogen and its affiliates as additional insureds thereunder, with endorsements confirming that the Insurance Policies are primary and not contributory with Tecogen’s insurance coverage, and waiving rights of subrogation against Tecogen and its affiliates. The Insurance Policies are of the type and in the amounts customarily carried by Persons conducting a business similar to Aegis and are sufficient for compliance with the Maintenance Agreements and all applicable Laws by which Aegis is bound. All of such Insurance Policies are in full force and effect, and there is no existing or threatened breach or default with respect to any obligations under any of such Insurance Policies. Aegis shall maintain the Insurance Policies in effect for not less than two (2) years following the Closing. Neither Aegis nor any of its Affiliates has received any written notice of cancellation of, premium increase with respect to, or alteration of coverage under, any of such Insurance Policies. All premiums due on such Insurance Policies have either been paid or, if due and payable prior to Closing, will be paid prior to Closing in accordance with the payment terms of each Insurance Policy. All such Insurance Policies (a) are valid and binding in accordance with their terms; (b) are provided by carriers with an A.M. Best Company rating of A/VII or better; and (c) have not been

subject to any lapse in coverage. There are no claims related to the business of Aegis pending under any such Insurance Policies as to which coverage has been questioned, denied or disputed or in respect of which there is an outstanding reservation of rights. Aegis is not in default under, or has otherwise failed to comply with, in any material respect, any provision contained in any such Insurance Policy. 3.14 Compliance with Laws. Aegis is, and has been, in compliance in all material respects with all applicable Laws applicable to the Assets and the Maintenance Agreements. Aegis has not received any written notice of violation of any applicable Law from any Governmental Entity in respect of the Maintenance Agreements or the Assets. 3.15 Regulatory Status. Aegis is not subject to regulation by any Governmental Entity as a “public utility”, “electric utility” or similar designation under any Law. 3.16 Environmental Laws. (a) Aegis is currently and has been in compliance with all Environmental Laws pertaining to the Maintenance Agreements and has not received from any Person any: (i) written claim alleging violation of Environmental Law by Aegis in relation to the Maintenance Agreements; or (ii) written request for information related to the Maintenance Agreements pursuant to Environmental Law, which, in each case, either remains pending or unresolved, or is the source of ongoing obligations or requirements as of the Closing Date. (b) Aegis has obtained and is in material compliance with all requirements relating to Environmental Permits necessary in connection with the performance of the Maintenance Agreements or for the ownership, operation or use of the Assets, and any such Environmental Permits are in full force and effect and shall be maintained in full force and effect by Aegis through the Closing Date in accordance with Environmental Laws. Aegis is not aware of any condition, event or circumstance that might prevent or impede, after the Closing Date, the ownership, lease, operation or use of the Assets or the performance of the



 



-13- Maintenance Agreements as currently carried out. With respect to any such Environmental Permits, Aegis has undertaken, or will undertake prior to the Closing Date, all measures necessary to facilitate transferability of the same, and Aegis is not aware of any condition, event or circumstance that might prevent or impede the transferability of the same, nor have they received any Environmental Notice or written communication regarding any material adverse change in the status or terms and conditions of the same. (c) There has been no release of hazardous materials by Aegis in contravention of Environmental Law in connection with the performance of maintenance services pursuant to the Maintenance Agreements or any real property currently or formerly operated or leased by Aegis in connection with the performance of the Maintenance Agreements, and Aegis has not received an environmental notice that any real property currently or formerly operated or leased by Aegis in connection with the Maintenance Agreements (including soils, groundwater, surface water, buildings and other structure located on any such real property) has been contaminated with any Hazardous Material which could reasonably be expected to result in an Environmental Claim against, or a violation of Environmental Law or term of any Environmental Permit by, Aegis. (d) Aegis has (or, to the Knowledge of Aegis, its customers under the Maintenance Agreements have) properly stored, transported, and disposed of all waste oil in connection with services provided pursuant to the Maintenance Agreements. (e) Aegis has not retained or assumed, by Contract or operation of Law, any Liabilities or obligations of third parties under Environmental Laws in relation to the performance of maintenance services pursuant to the Maintenance Agreements. (f) Aegis has provided or otherwise made available to Tecogen and listed in Section 3.16(f) of the Disclosure Schedules: (i) any and all environmental reports, studies, audits, records, sampling data, site assessments, risk assessments, economic models and other similar documents with respect to the performance of maintenance services pursuant to each Maintenance Agreement, which are in the possession

or control of Aegis related to compliance with Environmental Laws, Environmental Claims or an environmental notice or the release of hazardous materials in connection with any Maintenance Agreement; and (ii) any and all material documents concerning planned or anticipated capital expenditures required to reduce, offset, limit or otherwise control pollution and/or emissions, manage waste or otherwise ensure compliance with current or future Environmental Laws (including, without limitation, costs of remediation, pollution control equipment and operational changes) in connection with any Maintenance Agreement. (g) Aegis is not aware and does not reasonably anticipate, as of the Closing Date, any condition, event or circumstance concerning the release or regulation of hazardous materials that might, after the Closing Date, prevent, impede or materially increase the costs associated with the performance of maintenance services pursuant to the Maintenance Agreements. 3.17 Employees. Aegis has provided to Tecogen the personnel files for each of the employees to whom Tecogen will offer employment following the Closing, including all information relating to compensation and benefits, performance reviews, and disciplinary activities with respect to such employees for the previous two years or such shorter period as such employees have been employed by Aegis. Aegis has no right to restrict the activities of such employees in connection with the performance of the Maintenance Agreements following the Closing, and will take no action to limit such activities. Aegis does not have any liability or obligation in respect of such employees or any employee benefit plan under the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), or the Internal Revenue Code of 1986, as amended (“Code”) that is not identified in the personnel files for such employees provided by Aegis to Tecogen, and has not incurred any liability, nor will it incur any liability, by virtue of having been a member of a



 



-14- controlled group of corporations that are treated as a single employer within the meaning of Section 4001 of ERISA or Section 414 of the Code. 3.18 Restrictions on Business Activities. There is no Contract (non-competition, field of use, “most favored nation,” or otherwise), judgment, injunction, order, or decree to which Aegis is a party, or otherwise binding on Aegis, which has or would be expected to have the effect of prohibiting or impairing the continued performance of the Maintenance Agreements by Tecogen following the Closing. 3.19 Accounts Receivable; Inventory. (a) Aegis has made available to Tecogen a list of all accounts receivable, whether billed or unbilled, pursuant to the Maintenance Agreements, together with an aging schedule (of only billed accounts receivable) for such accounts receivable indicating a range of days elapsed since invoice. (b) All of the accounts receivable, whether billed or unbilled, pursuant to the Maintenance Agreements have arisen from bona fide transactions entered into in the ordinary course of business consistent with past practice, are carried at values determined in accordance with GAAP consistently applied, constitute only valid, undisputed claims of Aegis not subject to claims of set-off or other defenses or counterclaims, and are collectible in the ordinary course consistent with past practice. No Person has any Lien on any accounts receivable of Aegis pursuant to the Management Agreements and no request or agreement for deduction or discount has been made with respect to any such accounts receivable. (c) Aegis shall retain and shall be responsible for collecting and paying its accounts receivable and accounts payable relating to the period prior to the Closing or payable as of the Closing Date. Aegis shall advise and consult with Tecogen before taking any action other than in the ordinary course of business (and shall not initiate any third-party collection activity or litigation with respect thereto without first consulting with Tecogen) for purposes of collecting accounts receivable for services provided prior to the Closing Date from customers under Maintenance Agreements assumed by Tecogen. 3.20 No Brokers. There are no claims for brokerage commissions, finders’ fees or similar

compensation in connection with the transactions contemplated by this Agreement for which Tecogen would be liable following the Closing. 3.21 Representations Complete. None of the representations or warranties made by Aegis in this Agreement, and none of the statements made in any exhibit, schedule or certificate furnished by Aegis pursuant to this Agreement contains, or will contain at the Closing, any untrue statement of a material fact, or omits or will omit at the Closing to state any material fact necessary in order to make the statements contained herein or therein, in the light of the circumstances under which made, not misleading. ARTICLE IV REPRESENTATIONS AND WARRANTIES OF TECOGEN Tecogen represents and warrants to Aegis, on the date hereof and (except where a representation or warranty is made herein as of a specified date) as of the Closing Date, as though made at the Closing Date, as follows: 4.01 Organization and Power. Tecogen is a corporation duly formed, validly existing and in good standing under the Laws of the state of Delaware.



 



-15- 4.02 Authorization. Tecogen has all requisite corporate power and authority to enter into this Agreement and the Transaction Documents to which Tecogen is a party, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby. The execution and delivery by Tecogen of this Agreement and any Transaction Document to which Tecogen is a party, the performance by Tecogen of its obligations hereunder and thereunder and the consummation by Tecogen of the transactions contemplated hereby and thereby have been duly authorized by all requisite corporate action on the part of Tecogen. This Agreement and the Transaction Documents to which Tecogen is a party have been duly executed and delivered by Tecogen and, assuming that this Agreement and such Transaction Documents are valid and binding obligations of the other parties thereto, this Agreement and such Transaction Documents constitute valid and binding obligations of Tecogen, enforceable in accordance with their respective terms. 4.03 No Violation. The execution, delivery, performance and compliance with the terms and conditions of this Agreement by Tecogen and the Transaction Documents to which Tecogen is a party and the consummation of the transactions contemplated hereby do not and will not (i) violate, conflict with, result in any breach of, or constitute a default under any of the provisions of the certificate of formation or operating agreement of Tecogen; (ii) violate or result in a breach of or constitute a violation or default under any material Contract to which Tecogen is a party or is otherwise bound; or (iii) violate any Law to which Tecogen is subject. 4.04 Governmental Consents. (a) Tecogen is not required to submit any notice, report or other filing with any Governmental Entity in connection with the execution, delivery or performance by it of this Agreement or the consummation of the transactions contemplated hereby other than the identification of this Agreement and the Transaction Documents as material Contracts in filings with the U.S. Securities and Exchange Commission on Forms 8-K and 10-K, and (b) no consent, approval or authorization of any

Governmental Entity is required to be obtained by Tecogen in connection with its execution, delivery and performance of this Agreement or the consummation by Tecogen of the transactions contemplated hereby. 4.05 Brokerage. There are no claims for brokerage commissions, finders’ fees or similar compensation in connection with the transactions contemplated by this Agreement based on any Contract made by or on behalf of Tecogen. ARTICLE V CONDITIONS TO CLOSING 5.01 Conditions to Tecogen’s Obligations. The obligations of Tecogen to consummate the transactions contemplated by this Agreement are subject to the satisfaction (or, if permitted by applicable Law, waiver by Tecogen) of the following conditions as of the Closing Date: (a) All representations and warranties of Aegis contained in Article III of this Agreement and in each Transaction Document to which Aegis is party shall be true and correct in all material respects (without giving effect to any limitation as to “materiality” or “Material Adverse Effect” set forth therein) at and as of the Closing Date as though made at and as of the Closing Date (except to the extent expressly made as of an earlier date, in which case only as of such date). (b) Aegis shall have performed and complied with, in all material respects, all of the covenants and agreements required to be performed by them under this Agreement at or prior to the Closing. (c) No Law shall be in effect and no Order shall have been entered, in each case, which would prevent the performance of this Agreement or any Transaction Document or the consummation of any



 



-16- of the transactions contemplated hereby or thereby, declare unlawful the transactions contemplated by this Agreement or any Transaction Document or cause such transactions to be rescinded. (d) Tecogen shall have received the following, each in form and substance satisfactory to Tecogen: (i) Executed copies of the third-party consents, in form and substance satisfactory to Tecogen, set forth on Schedule 5.01(d)(i). (ii) Assignments of all Maintenance Agreements to be assumed by Tecogen as of the Closing in the form attached hereto as Exhibit A duly executed and delivered by Aegis. Assignments of all Maintenance Agreements that require the consent of a third party shall be delivered to Tecogen as soon as reasonably practicable after the Closing. (iii) A certificate of an authorized officer of Aegis in his or her capacity as such, dated as of the Closing Date, certifying that the conditions specified in Sections 5.01(a) and 5.01(c) have been satisfied. (e) No Material Adverse Effect shall have occurred and be continuing. (f) There shall be no action, suit, claim, order, injunction or proceeding of any nature pending, or overtly threatened, against Tecogen or Aegis, or their respective properties, officers, directors or Affiliates (i) by any Person arising out of, or in any way connected with, the Closing or the other transactions contemplated by this Agreement or any Transaction Document or (ii) by any Governmental Entity arising out of, or in any way connected with, the Closing or the other transactions contemplated by this Agreement and the Transaction Documents. 5.02 Conditions to Aegis’ Obligations. The obligation of Aegis to consummate the transactions contemplated by this Agreement is subject to the satisfaction of the following conditions as of the Closing Date: (a) All representations and warranties contained in Article IV of this Agreement and in the Transaction Documents shall be true and correct in all material respects (without giving effect to any limitation as to “materiality” set forth therein) at and as of the Closing Date as though made at and as of the Closing Date (except to the extent expressly made as of an earlier date, in which case only as of such date). (b) Tecogen shall have performed and complied with, in all material respects, all the

covenants and agreements required to be performed by it under this Agreement at or prior to the Closing. (c) Tecogen shall have delivered to Aegis the purchase price of the vehicles transferred at Closing. (d) No Law shall be in effect and no Order shall have been entered, in each case, which would prevent the performance of this Agreement or Transaction Documents or the consummation of any of the transactions contemplated hereby or thereby, declare unlawful the transactions contemplated by this Agreement or the Transaction Documents or cause such transactions to be rescinded. (e) Tecogen shall have delivered to Aegis a certificate of an authorized officer of Tecogen in his or her capacity as such, dated as of the Closing Date, stating that the conditions specified in Sections 5.02(a) and 5.02(b) have been satisfied, and evidencing the authorization of Tecogen to enter into the Transaction Documents.



 



-17- (f) Aegis shall have received the Billing/Transition Services Agreement duly executed and delivered by Tecogen. ARTICLE VI INDEMNIFICATION 6.01 Survival of Representations, Warranties, Covenants, Agreements and Other Provisions. The representations and warranties of Aegis contained in Article III (other than any representations or warranties contained in Section 3.06 which are subject to Article VII) shall survive the Closing and shall terminate on the date which is twelve (12) months after the Closing Date; provided, that the Fundamental Representations shall survive the Closing and shall terminate on the ninetieth (90th) day after the expiration of the applicable statute of limitations. No claim for indemnification hereunder for breach of any such representations and warranties may be made after the expiration of such survival period; provided, that all representations and warranties of Aegis contained in Article III shall survive beyond the survival periods specified above with respect to any inaccuracy therein or breach thereof if a claim is made hereunder prior to the expiration of the survival period for such representation and warranty, in which case such representation and warranty shall survive as to such claim until such claim has been finally resolved. (a) The representations and warranties of Tecogen contained in Article IV shall survive the Closing and shall terminate on the date which is twelve (12) months after the Closing Date. No claim for indemnification hereunder for breach of any such representations and warranties may be made after the expiration of such survival period; provided, that all representations and warranties of Tecogen contained in Article IV shall survive beyond the survival periods specified above with respect to any inaccuracy therein or breach thereof if a claim is made hereunder prior to the expiration of the survival period for such representation and warranty, in which case such representation and warranty shall survive as to such claim until such claim has been finally resolved. (b) The agreements, covenants and other obligations of the parties hereto shall survive the Closing in accordance with its terms. 6.02 Indemnification for the Benefit of Tecogen Indemnified Parties. Subject to the limitations set forth in this Article VI, from

and after the Closing, Aegis shall indemnify Tecogen and its officers, directors, agents, stockholders, attorneys and other Representatives (collectively, the “Tecogen Indemnified Parties”) and hold them harmless against any Losses paid, incurred, suffered or sustained by the Tecogen Indemnified Parties, or any of them (regardless of whether or not such Losses relate to any third party claims), directly or indirectly, resulting from, arising out of, or relating to any of the following: (a) any breach of any representation or warranty of Aegis contained in Article III or any certificate delivered hereunder by Aegis (other than in respect of Section 3.06, it being understood that the sole remedy for any such inaccuracy in or breach thereof shall be pursuant to Article VII); (b) any non-fulfillment or breach by Aegis of any covenant or agreement contained in this Agreement (other than any breach or violation of, or failure to fully perform, any covenant, agreement, undertaking or obligation in Article VII, it being understood that the sole remedy for any such breach, violation or failure shall be pursuant to Article VII); and/or (c) any fraud with respect to this Agreement, any Transaction Document or any certificates or other instruments required to be delivered pursuant to this Agreement on the part of Aegis.



 



-18- 6.03 Indemnification by Tecogen for the Benefit of Aegis. Subject to the limitations set forth in this Article VI, from and after the Closing, Tecogen shall indemnify Aegis and its Affiliates, and their respective officers, directors, stockholders, members, agents, attorneys and other Representatives (collectively, the “Aegis Indemnified Parties”) and hold them harmless against any Losses paid, incurred, suffered or sustained by the Aegis Indemnified Parties, or any of them (regardless of whether or not such Losses relate to any third party claims), directly or indirectly, resulting from, arising out of, or relating to any of the following: (a) any breach of any representation or warranty of Tecogen contained in Article IV or any certificate delivered hereunder by Tecogen, (b) any non-fulfillment or breach by Tecogen of any covenant or agreement contained in this Agreement (other than Article VII, it being understood that the sole remedy for any such breach thereof shall be pursuant to Article VII); and (c) any Assumed Liability. 6.04 Limitations on Indemnification. The rights of the Tecogen Indemnified Parties and the Aegis Indemnified Parties to indemnification pursuant to the provisions of this Article VI are subject to the following limitations: (a) Notwithstanding anything to the contrary contained herein, except for claims in respect of the breach of any Fundamental Representation or for claims in respect of fraud by Aegis, no claims for indemnification by any Tecogen Indemnified Party pursuant to Section 6.02(a) shall be so asserted, and no Tecogen Indemnified Party shall be entitled to recover Losses, (1) unless any individual Loss or group or series of related Losses exceeds Twenty Thousand Dollars ($20,000) (the “Basket”) and (2) until the aggregate amount of Losses (which shall not include for such purposes any individual Loss or group or series of related Losses that do not exceed the Basket) that would otherwise be payable hereunder exceeds on a cumulative basis an amount equal to $75,000 (the “Deductible”), and to the extent such Losses exceed the Deductible, such Tecogen Indemnified Party shall be entitled to recover all such Losses in excess of the Deductible. (b) Notwithstanding anything to the contrary contained herein, except for claims in

respect of fraud by Tecogen, no claims for indemnification by the Aegis Indemnified Party pursuant to Section 6.04(a) shall be so asserted, and no Aegis Indemnified Party shall be entitled to recover Losses, (1) unless any individual Loss or group or series of related Losses exceeds the Basket and (2) until the aggregate amount of Losses (which shall not include for such purposes any individual Loss or group or series of related Losses that do not exceed the Basket) that would otherwise be payable hereunder exceeds on a cumulative basis an amount equal to the Deductible, and to the extent such Losses exceed the Deductible, such Aegis Indemnified Party shall be entitled to recover all such Losses in excess of the Deductible. (c) Notwithstanding anything to the contrary contained herein, except in the case of fraud by Aegis, in no event shall Aegis have any liability under this Agreement in excess of the sum of the Post- Closing Consideration received by Aegis pursuant to this Agreement during the two-year period commencing on the Closing Date. (d) Notwithstanding anything to the contrary contained herein, except in the case of fraud by Tecogen, in no event shall Tecogen have any liability under this Agreement in excess of the sum of the Post- Closing Consideration paid by Tecogen pursuant to this Agreement during the two-year period commencing on the Closing Date. (e) Notwithstanding anything to the contrary contained herein, the amount of any Losses subject to recovery under this Article VI by the Tecogen Indemnified Parties shall be calculated net of any amounts (A) actually received from any third party insurance policy of Tecogen or its Affiliates with respect to Losses for which any such Person has received indemnity payments hereunder (net of any (x) premium increases or retroactive premium adjustments and (y) any costs and expenses incurred by Tecogen or its Affiliates in connection with such recovery) and (B) any Tax benefits realized by the Tecogen Indemnified



 



-19- Parties from such Losses (net of any costs and expenses incurred by Tecogen or its Affiliates in connection with such recovery). (f) An Indemnified Party shall use commercially reasonable efforts to mitigate Losses suffered, incurred or sustained by such Indemnified Party arising out of any matter for which such Indemnified Party has sought indemnification hereunder; provided that no such Indemnified Party shall be required to take any action or refrain from taking any action that is contrary to any applicable Contract or Law binding on such Indemnified Party or any Affiliate thereof. 6.05 Indemnification Procedures. (a) Any party making a claim for indemnification under Sections 6.02 or 6.03 (an “Indemnified Party”) shall promptly notify the indemnifying party (an “Indemnifying Party”) in writing (each, an “Indemnification Claim Notice”), describing in reasonable detail the facts and circumstances with respect to the subject matter of such claim or demand. An Indemnified Party shall have the right to update an Indemnification Claim Notice from time to time to reflect any change in circumstances following the date hereof. (b) If an Indemnifying Party does not object in writing within the 30-day period after receipt of an Indemnification Claim Notice by delivery of a written notice of objection containing a reasonably detailed description of the facts supporting an objection to the applicable indemnification claim (the “Indemnification Claim Objection Notice”), such failure to so object shall be an irrevocable acknowledgment by the Indemnifying Party that the Indemnified Party is entitled to the full amount of the claim for Losses set forth in such Indemnification Claim Notice. (c) If an Indemnifying Party objects in writing within the 30-day period after receipt of an Indemnification Claim Notice by delivery of an Indemnification Claim Objection Notice, such Indemnifying Party shall attempt in good faith to agree upon the rights of the respective parties with respect to each of such claims. If the Indemnifying Party should so agree, a memorandum setting forth such agreement shall be prepared and signed by both parties. If no such agreement can be reached after good faith negotiation within 30 days after the receipt of an Indemnification Claim

Objection, the claim shall be resolved pursuant to Section 8.15. 6.06 Third Party Claims. (a) In the event that any Indemnified Party desires to make a claim against an Indemnifying Party (which term shall be deemed to include all Indemnifying Parties if more than one) in connection with any third-party Action for which it may seek indemnification hereunder (a “Third-Party Claim”), the Indemnified Party will promptly notify the Indemnifying Party of such Third-Party Claim and of its claims of indemnification with respect thereto; provided, that failure to promptly give such notice will not relieve the Indemnifying Party of its indemnification obligations under this Article VI, except to the extent, if any, that the Indemnifying Party has actually been materially prejudiced thereby. (b) Subject to paragraph (e) below, the Indemnifying Party will, upon its written confirmation of its obligation to indemnify the Indemnified Party in full with respect to such Third-Party Claim, have the right to assume the defense of the Third-Party Claim with counsel of its choice reasonably satisfactory to the Indemnified Party by written notice to the Indemnified Party within twenty (20) calendar days after the Indemnifying Party has received notice of the Third-Party Claim; provided, however, that the Indemnifying Party must conduct the defense of the Third-Party Claim actively and diligently thereafter in order to preserve



 



-20- its rights in this regard; and provided, further, that the Indemnified Party may retain separate co-counsel at its sole cost and expense and participate in the defense of the Third-Party Claim. (c) The Indemnifying Party will not consent to the entry of any judgment or enter into any settlement with respect to the Third-Party Claim without the prior written consent of the Indemnified Party unless the judgment or proposed settlement (i) includes an unconditional release of all Liability of each Indemnified Party with respect to such Third-Party Claim, (ii) involves only the payment of money damages that are fully covered by the Indemnifying Party, and (iii) does not impose an injunction or other equitable relief upon the Indemnified Party. So long as the Indemnifying Party has assumed and is conducting the defense of the Third-Party Claim in accordance with Section 6.06(b) above, the Indemnified Party will not consent to the entry of any judgment or enter into any settlement with respect to the Third-Party Claim without the prior written consent of the Indemnifying Party (which consent will not be unreasonably conditioned, withheld or delayed by the Indemnifying Party). (d) In the event that the Indemnifying Party fails to assume the defense of the Third-Party Claim in accordance with Section 6.06(b) above, (i) the Indemnified Party may defend against, and consent to the entry of any judgment or enter in to any settlement with respect to, the Third-Party Claim in any manner it reasonably may deem appropriate (and the Indemnified Party need not consult with, or obtain any consent from, the Indemnifying Party in connection therewith) and (ii) the Indemnifying Party will remain responsible for any Losses of the Indemnified Party as a result of such Third-Party Claim to the extent subject to indemnification under this Article VI. (e) Notwithstanding the foregoing, to the extent that a Tecogen Indemnified Party is the Indemnified Party, then Tecogen shall have the right, in its sole discretion, to participate in the defense, at Tecogen’s expense, with respect to any claim (i) involving criminal liability or in which equitable relief is sought against any Indemnified Party, (ii) that relates to or involves any then current customer, supplier or other business partner of Tecogen or

which is brought by a Governmental Entity, or (iii) that involves any Tax Matter of Aegis (collectively, the “Tecogen-Handled Claims”). The Indemnifying Party will remain responsible for any Losses of Tecogen as a result of such Tecogen-Handled Claims to the extent subject to indemnification under this Article VI, and Tecogen shall retain all remedies to which it is entitled under this Article VI. 6.07 Remedies. Except for fraud, the indemnification provisions described in this Article VI provide the sole and exclusive remedy following the Closing as to all Losses any Indemnified Party may incur, suffer or sustain arising from this Agreement. ARTICLE VII TAX MATTERS 7.01 Tax Covenants. (a) Aegis agrees that Tecogen is to have no liability for any Tax resulting from any action of Aegis, its Affiliates or any of their respective Representatives, and agrees to indemnify and hold harmless Tecogen against any such Tax or reduction of any Tax asset. (b) All transfer, documentary, sales, use, stamp, registration, value-added and other such Taxes and fees (including any penalties and interest) incurred in connection with this Agreement and the Transaction Documents (including any real property transfer Tax and any other similar Tax) shall be borne and paid by Aegis when due. Aegis shall, at its own expense, timely file any Tax Return or other document with respect to such Taxes or fees (and Tecogen shall cooperate with respect thereto as necessary).



 



-21- 7.02 Tax Indemnification. Aegis shall indemnify Tecogen, and each Tecogen Indemnitee and hold them harmless from and against (a) any Loss attributable to any breach of or inaccuracy in any representation or warranty made in Section 3.06; (b) any Loss attributable to any breach or violation of, or failure to fully perform, any covenant, agreement, undertaking or obligation in Article VII; (c) all Taxes relating to the performance of the Maintenance Agreements for all Pre-Closing Tax Periods; (d) all Taxes of any member of an affiliated, consolidated, combined or unitary group of which Aegis (or any predecessor) is or was a member on or prior to the Closing Date by reason of a liability under Treasury Regulation Section 1.1502-6 or any comparable provisions of foreign, state or local Law; and (e) any and all Taxes of any Person imposed on Aegis arising under the principles of transferee or successor liability or by Contract, relating to an event or transaction occurring before the Closing Date. In each of the above cases, together with any out-of-pocket fees and expenses (including attorneys’ and accountants’ fees) incurred in connection therewith. Aegis shall reimburse Tecogen for any Taxes that are the responsibility of Aegis pursuant to this Section 7.02 within ten (10) Business Days after payment of such Taxes by Tecogen. 7.03 Straddle Period. In the case of Taxes that are payable with respect to a taxable period that begins before and ends after the Closing Date (each such period, a “Straddle Period”), the portion of any such Taxes that are treated as Pre-Closing Taxes for purposes of this Agreement shall be: (a) in the case of Taxes (i) based upon, or related to, income, receipts, profits, wages, capital or net worth, (ii) imposed in connection with the sale, Transfer or assignment of property, or (iii) required to be withheld, deemed equal to the amount which would be payable if the taxable year ended with the Closing Date; and (b) in the case of other Taxes, deemed to be the amount of such Taxes for the entire period multiplied by a fraction the numerator of which is the number of days in the period ending on the Closing Date and the denominator of which is the number of days in the entire period. 7.04 Contests. Tecogen agrees to give

written notice to Aegis of the receipt of any written notice by the Tecogen or any of Tecogen’s Affiliates which involves the assertion of any claim, or the commencement of any Action, in respect of which an indemnity may be sought by Tecogen pursuant to this Article VII (a “Tax Claim”); provided, that failure to comply with this provision shall not affect Tecogen’s right to indemnification hereunder. Tecogen shall control the contest or resolution of any Tax Claim; provided, however, that Tecogen shall obtain the prior written consent of Aegis (which consent shall not be unreasonably withheld or delayed) before entering into any settlement of a claim or ceasing to defend such claim; and, provided further, that Aegis shall be entitled to participate in the defense of such claim and to employ counsel of its choice for such purpose, the fees and expenses of which separate counsel shall be borne solely by Aegis. 7.05 Cooperation and Exchange of Information. Aegis and Tecogen shall provide each other with such cooperation and information as either of them reasonably may request of the other in filing any Tax Return pursuant to this Article VII or in connection with any audit or other proceeding in respect of Taxes relating to the Maintenance Agreements. Such cooperation and information shall include providing copies of relevant Tax Returns or portions thereof, together with accompanying schedules, related work papers and documents relating to rulings or other determinations by tax authorities. Each of Aegis and Tecogen shall retain all Tax Returns, schedules and work papers, records and other documents in its possession relating to Tax matters for any taxable period beginning before the Closing Date until the expiration of the statute of limitations of the taxable periods to which such Tax Returns and other documents relate, without regard to extensions except to the extent notified by the other party in writing of such extensions for the respective Tax periods. Prior to transferring, destroying or discarding any Tax Returns, schedules and work papers, records and other documents in its possession relating to Tax matters for any taxable period beginning before the Closing Date, Aegis or Tecogen (as the case



 



-22- may be) shall provide the other party with reasonable written notice and offer the other party the opportunity to take custody of such materials. 7.06 Tax Treatment. Aegis and Tecogen agree that the purchase and sale of Assets contemplated hereby will be treated for U.S. federal income Tax purposes and applicable state income Tax purposes as a taxable sale by Aegis and a purchase by Tecogen of the Assets. 7.07 Survival. Notwithstanding anything in this Agreement to the contrary, the provisions of Section 3.06 and this Article VII shall survive for the full period of all applicable statutes of limitations (giving effect to any waiver, mitigation or extension thereof) plus 60 days. 7.08 Overlap. To the extent that any obligation or responsibility pursuant to Article VI may overlap with an obligation or responsibility pursuant to this Article VII, the provisions of this Article VII shall govern. ARTICLE VIII MISCELLANEOUS 8.01 Press Releases and Communications. No Party hereto shall issue any press release or make any public announcement primarily relating to this Agreement or the transactions contemplated hereby, except for any press release or public announcement as agreed to by Tecogen and the Aegis or as otherwise may be required by Law, court process or applicable stock exchange rules and regulations. Notwithstanding the foregoing, upon prior review and written approval by Aegis of any press releases or 8-K filing, which shall not be unreasonably withheld or delayed, Tecogen shall be permitted to file the Agreement as an exhibit to a current report on Form 8-K and its annual report on Form 10-K to be filed with the U.S. Securities and Exchange Commission. 8.02 Expenses. Except as otherwise expressly provided herein, each of Aegis and Tecogen shall pay all of their own fees and expenses incurred in connection with this Agreement and the transactions contemplated by this Agreement, including the fees and disbursements of counsel, financial advisors and accountants. 8.03 Notices. All notices and other communications among the Parties shall be in writing and shall be deemed to have been duly given (a) when delivered in person, (b) when delivered after posting in the United States mail having been sent

registered or certified mail return receipt requested, postage prepaid, (c) when delivered by FedEx or other nationally recognized overnight delivery service or (d) when delivered by facsimile or email (in each case in this clause (d), solely if receipt is confirmed), addressed as follows: Notices to Tecogen: Tecogen Inc. 45 First Ave. Waltham, MA 02451 Attn: Abinand Rangesh, CEO Telephone: (781) 466-6487 E-Mail: Arangesh@Tecogen.com



 



-23- Notices to Aegis: Aegis Energy Services LLC 59 Jackson Street Holyoke, MA 01040 Attn: Nick Balster, Chief Commercial Officer Email: nick.balster@dalkiasolutions.com With a copy to: Aegis Energy Services LLC 59 Jackson Street Holyoke, MA 01040 Attn: General Counsel 8.04 Assignment. This Agreement and all of the provisions hereof shall be binding upon and inure to the benefit of the Parties and its successors and permitted assigns, except that neither this Agreement nor any of the rights, interests or obligations hereunder may be assigned or delegated by any of the Parties without the prior written consent of the non-assigning Parties. 8.05 Severability. Any term or provision of this Agreement that is invalid or unenforceable in any situation in any jurisdiction shall not affect the validity or enforceability of the remaining terms and provisions hereof or the validity or enforceability of the offending term or provision in any other situation or in any other jurisdiction. If the final judgment of a court of competent jurisdiction declares that any term or provision hereof is invalid or unenforceable, the Parties agree that the court making the determination of invalidity or unenforceability shall have the power to reduce the scope, duration or area of the term or provision, to delete specific words or phrases, or to replace any invalid or unenforceable term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the intention of the invalid or unenforceable term or provision, and this Agreement shall be enforceable as so modified after the expiration of the time within which the judgment may be appealed. 8.06 Interpretation. (a) The words “hereof,” “herein” and “hereunder” and words of like import used in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement. (b) The captions herein are included for convenience of reference only and shall be ignored in the construction or interpretation hereof. References to Articles, Sections, Exhibits and Schedules are to Articles, Sections, Exhibits and Schedules of this Agreement unless otherwise specified. (c) All Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated in

and made a part of this Agreement as if set forth in full herein. Any capitalized terms used in any Exhibit or Schedule but not otherwise defined therein, shall have the meaning as defined in this Agreement. (d) Any singular term in this Agreement shall be deemed to include the plural, and any plural term the singular, and words denoting either gender shall include both genders as the context requires. Where a word or phrase is defined herein, each of its other grammatical forms shall have a corresponding meaning.



 



-24- (e) Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation,” whether or not they are in fact followed by those words or words of like import. (f) The use of the word “or” shall not be exclusive. (g) A reference to any legislation or to any provision of any legislation shall include any modification, amendment, re-enactment thereof, any legislative provision substituted therefor and all rules, regulations and statutory instruments issued or related to such legislation. (h) Unless otherwise specifically indicated, all references to “dollars” or “$” shall refer to the lawful currency of the United States. (i) A document shall be deemed to have been “delivered,” “provided,” “furnished,” or “made available” to Tecogen to the extent that such document has been (i) made available in a data room established by Aegis for the purposes of the transactions contemplated by this Agreement or (ii) delivered to Tecogen or its Representatives via electronic mail, in each case, no later than three (3) Business Days prior to the date hereof. (j) Any rule of construction to the effect that ambiguities are to be resolved against the drafting party shall not be applied in the construction or interpretation of this Agreement. No prior draft of this Agreement nor any course of performance or course of dealing shall be used in the interpretation or construction of this Agreement. No parol evidence shall be introduced in the construction or interpretation of this Agreement unless the ambiguity or uncertainty in issue is plainly discernible from a reading of this Agreement without consideration of any extrinsic evidence. Although the same or similar subject matters may be addressed in different provisions of this Agreement, the Parties intend that, except as reasonably apparent on the face of the Agreement or as expressly provided in this Agreement, each such provision shall be read separately, be given independent significance, and not be construed as limiting any other provision of this Agreement (whether or not more general or more specific in scope, substance or content). The doctrine of election of remedies shall not apply in constructing or interpreting the remedies provisions of this Agreement or the equitable

power of a court considering this Agreement or the transactions contemplated hereby. 8.07 Construction. The language used in this Agreement shall be deemed to be the language chosen by the Parties to express their mutual intent, and no rule of strict construction shall be applied against any Person. The specification of any dollar amount or the inclusion of any item in the representations and warranties contained in this Agreement or the Disclosure Schedules or Exhibits attached hereto is not intended to imply that the amounts, or higher or lower amounts, or the items so included, or other items, are or are not required to be disclosed (including whether such amounts or items are required to be disclosed as material or threatened) or are within or outside of the ordinary course of business, and no Party shall use the fact of the setting of the amounts or the fact of the inclusion of any item in this Agreement or the Disclosure Schedules or Exhibits in any dispute or controversy between the Parties as to whether any obligation, item or matter not described or included in this Agreement or in any Schedule or Exhibit is or is not required to be disclosed (including whether the amount or items are required to be disclosed as material or threatened) or is within or outside of the ordinary course of business for purposes of this Agreement. The information contained in this Agreement and in the Disclosure Schedules and Exhibits hereto is disclosed solely for purposes of this Agreement, and no information contained herein or therein shall be deemed to be an admission by any Party to any third party of any matter whatsoever (including any violation of Law or breach of contract). 8.08 Amendment and Waiver. Any provision of this Agreement or the Disclosure Schedules hereto may be amended or waived only in a writing signed by Tecogen and Aegis. No waiver of any provision



 



-25- hereunder or any breach or default thereof shall extend to or affect in any way any other provision or prior or subsequent breach or default. 8.09 Complete Agreement. This Agreement and the documents referred to herein contain the complete agreement between the Parties and supersede any prior understandings, agreements or representations by or between the Parties, written or oral, which may have related to the subject matter hereof in any way, including any data room agreements, bid letters, term sheets, summary issues lists or other agreements. 8.10 Third Party Beneficiaries. The provisions of this Agreement shall be binding upon and shall inure to the benefit of the Parties and its successors and assigns. Nothing expressed or referred to in this Agreement shall be construed to give any Person other than the Parties to this Agreement any legal or equitable right, remedy or claim under or with respect to this Agreement or any provision of this Agreement. 8.11 WAIVER OF TRIAL BY JURY. EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 8.12 Delivery by Facsimile or Email. This Agreement and any signed agreement entered into in connection herewith or contemplated hereby, and any amendments hereto or thereto, to the

extent signed and delivered by means of a facsimile machine or scanned pages via electronic mail, shall be treated in all manner and respects as an original Contract and shall be considered to have the same binding legal effects as if it were the original signed version thereof delivered in person. At the request of any Party hereto or to any such Contract, each other Party hereto or thereto shall re-execute original forms thereof and deliver them to all other Parties. No Party hereto or to any such Contract shall raise the use of a facsimile machine or email to deliver a signature or the fact that any signature or Contract was transmitted or communicated through the use of facsimile machine or email as a defense to the formation of a Contract and each such Party forever waives any such defense. 8.13 Counterparts. This Agreement may be executed in multiple counterparts, any one of which need not contain the signature of more than one Party, but all such counterparts taken together shall constitute one and the same instrument. 8.14 Governing Law. All issues and questions concerning the construction, validity, interpretation and enforceability of this Agreement and the Exhibits and Schedules hereto shall be governed by, and construed in accordance with, the Commonwealth of Massachusetts, without giving effect to any choice of Law or conflict of Law rules or provisions (whether of the Commonwealth of Massachusetts or any other jurisdiction) that would cause the application of the Laws of any jurisdiction other than the Commonwealth of Massachusetts. 8.15 Jurisdiction. (a) Each of the parties hereto hereby irrevocably and unconditionally submits, for itself and its property, to the exclusive jurisdiction of the United States District Court in Middlesex County,



 



-26- Massachusetts (or if such court lacks subject matter jurisdiction, a federal or state court sitting in the Commonwealth of Massachusetts), and any appellate court from any thereof, in any action or proceeding arising out of or relating to this Agreement or any Transaction Document or the transactions relating hereto or thereto, or for recognition or enforcement of any judgment, and each of the parties hereto hereby irrevocably and unconditionally agrees that all claims in respect of any such action or proceeding may (and any such claims, cross-claims or third party claims brought against Tecogen or any of its Affiliates or Related Parties may only) be heard and determined in such federal (to the extent permitted by Law) or Massachusetts state court. Each of the parties hereto agrees that a final judgment in any such action or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by Law. Nothing in this Agreement or in any Transaction Document shall affect any right that a Party may otherwise have to bring any action or proceeding relating to this Agreement against any other Party or their Affiliates or their properties in the courts of any jurisdiction. (b) Each of the Parties hereby irrevocably and unconditionally waives, to the fullest extent it may legally and effectively do so, any objection which it may now or hereafter have to the laying of venue of any suit, action or proceeding arising out of or relating to this Agreement or any Transaction Document in any court referred to in paragraph (a) of this Section. Each of the Parties hereby irrevocably waives, to the fullest extent permitted by Law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any such court. (c) Each Party irrevocably consents to service of process in the manner provided for notices in Section 8.03. Nothing in this Agreement will affect the right of any Party to serve process in any other manner permitted by Law. 8.16 Remedies Cumulative. Except as otherwise provided herein, any and all remedies herein expressly conferred upon a Party shall be deemed cumulative with, and not exclusive of, any other remedy conferred hereby, or by Law or equity upon such Party, and

the exercise by a Party of any one remedy shall not preclude the exercise of any other remedy. 8.17 Specific Performance. Each of the Parties acknowledges that the rights of each Party to consummate the transactions contemplated hereby are unique and recognizes and affirms that in the event of a breach of this Agreement by any Party, money damages may be inadequate and the non-breaching Party may have no adequate remedy at Law. Accordingly, the Parties agree that prior to a valid termination of this Agreement in accordance with this Agreement, such non-breaching Party may have the right, in addition to any other rights and remedies existing in its favor at Law or in equity, to enforce its rights and the other Party’s obligations hereunder not only by an Action or Actions for damages but also by an Action or Actions for specific performance, injunctive and/or other equitable relief (without posting of bond or other security). Each of the Parties agrees that it shall not oppose the granting of an injunction, specific performance and other equitable relief when expressly available pursuant to the terms of this Agreement, and hereby waives (a) any defenses in any Action for an injunction, specific performance or other equitable relief, including the defense that the other Parties have an adequate remedy at Law or an award of specific performance is not an appropriate remedy for any reason at Law or equity; and (b) any requirement under Law to post a bond, undertaking or other security as a prerequisite to obtaining equitable relief. (Signature Page Follows)



 



[Signature Page to Agreement re Assignments of Certain Maintenance Agreements] IN WITNESS WHEREOF, the Parties have executed this Agreement on the day and year first above written. AEGIS ENERGY SERVICES LLC By: /s/ Robinson Kirby Name: Robinson Kirby Its: CEO TECOGEN INC. By: /s/Abinand Rangesh Name: Abinand Rangesh Its: CEO



 



-2- EXHIBIT A Form of Assignment Agreement The form of Assignment Agreement to be used for the assignment by Aegis, and the assumption by Tecogen, of Aegis’ rights and obligations under the Maintenance Agreements is attached.



 



-3- ASSIGNMENT AND ASSUMPTION AGREEMENT THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is entered into as of April 1, 2023 (the “Effective Date”), by and between Aegis Energy Services LLC, a Delaware limited liability company (“Assignor”), and Tecogen Inc., a Delaware corporation (“Assignee”). WHEREAS, Assignor and Assignee are parties to that certain Agreement Regarding Assignments of Certain Maintenance Agreement, the Purchase of Certain Assets and Related Matters, dated March 15, 2023 (the “Purchase Agreement”); WHEREAS, Assignor is a party to the Maintenance Agreements attached hereto as Exhibit A (the “Agreements”), and WHEREAS, Assignor desires to assign, transfer, and sell to Assignee all of its rights and obligations under the Maintenance Agreements with respect to the period beginning on the Effective Date (the “Assigned Interests”) and the Assignee desires to assume the rights and obligations of Assignor under the Maintenance Agreements arising on or after the Effective Date (the “Assumed Liabilities”). NOW THEREFORE, in consideration of the mutual covenants, terms, and conditions set forth in this Agreement, and for good and valuable consideration between Assignor and Assignee the receipt and sufficiency of which is hereby acknowledged, Assignor and Assignee agree as follows: 1. Assignment by Assignor to Assignee. Assignor hereby assigns and transfers to Assignee all of Assignor’s right title and interest in and to (i) the Assigned Interests with respect to the period beginning on the Effective Date; and (ii) all of the Assumed Liabilities. Conveyance of the Assigned Interests to Assignee does not require any consent of any other party and is an absolute transfer to Assignee, free and clear of all liens and restrictions. 2. Acceptance and Assumption by Assignee. Assignee hereby accepts the assignment of the Assigned Interests and the Assumed Liabilities, and agrees to be bound by all of the terms, covenants, and conditions of the Agreements, and hereby assumes all of the Assumed Liabilities. 3. Effective Date of Assignment and Indemnification. Assignor shall indemnify and hold Assignee and its directors, officers, employees,

and agents harmless against any and all losses, costs, and expenses (including reasonable attorney’s fees) arising out of any obligations of Assignor relating to the Assigned Interests which arise prior to the Effective Date. 4. Further Assurances. Assignor shall promptly execute and deliver to Assignee any additional instrument or other document which Assignee reasonably requests to evidence or better effect the assignment contained herein, including obtaining any consents that may be necessary or desirable in Assignee’s reasonable discretion to better effect the assignment contemplated by this Assignment.



 



-4- 5. Successors and Assigns. This Assignment shall bind and inure to the benefit of the parties hereto and their respective successors and permitted assigns. 6. Governing Law. This Assignment and all other instruments relating to this Assignment shall be governed by and shall be construed according to the laws of the Commonwealth of Massachusetts without regard to conflict of laws rules that would result in the application of the law of a different jurisdiction. 7. Counterparts. This Assignment may be executed in any number of counterparts, each of which when so executed and delivered shall be deemed an original for all purposes, and all such counterparts shall together constitute but one and the same instrument. A signed copy of this Assignment delivered by facsimile or email shall be deemed to have the same legal effect as delivery of an original signed copy of this Assignment. 8. Amendments and Modifications. This Assignment may not be modified or amended in any manner other than by a written agreement signed by the party to be charged. IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the Effective Date. ASSIGNOR: AEGIS ENERGY SERVICES LLC By: ___________________________ Name: Title: AGREED AND ACCEPTED: ASSIGNEE: TECOGEN INC. By: _____________________ Name: Title:



 



-5- EXHIBIT A Maintenance Agreements The Maintenance Agreements are listed below, and complete copies have previously been delivered to Tecogen. 1. 2. 3.



 



-6- EXHIBIT B Transitional Services The transitional services to be provided by Aegis to Tecogen consist of the following: • Billing services • Training services • Technical equipment services • Technical maintenance services • Administrative services • Management services Among other things, the transitional services shall include the following: 1. Notification of customers regarding the assignment of Maintenance Agreements to Tecogen within thirty (30) days after the Closing Date. 2. Dispatch and supervision of former Aegis employees employed by Tecogen following the Closing as necessary to provide services pursuant to the Maintenance Agreements. 3. Technical training for Tecogen employees (and former Aegis employees employed by Tecogen following the Closing) regarding the provision of services pursuant to the Maintenance Agreements, including sharing of required documentation as well as information regarding particular equipment and customers subject to the Maintenance Agreements assumed by Tecogen. 4. Collection and sharing with Tecogen of information regarding usage from meters on equipment covered by Maintenance Agreements assumed by Tecogen. 5. Assistance in managing the collection of payments for services provided pursuant to Maintenance Agreements assumed by Tecogen. 6. Managing the process of modifying customer payments under Maintenance Agreements assumed by Tecogen to eliminate payments in advance for services provided pursuant to Maintenance Agreements.



 



-7- EXHIBIT C Post-Closing Consideration The Post-Closing Consideration shall be payable in the amounts and with respect to the periods set forth below based on collections by Tecogen following the Closing pursuant to the Maintenance Agreements through the earlier of (i) the expiration or termination of the relevant Maintenance Agreement, or (ii) the seventh (7th) anniversary of the Closing Date. Tecogen shall exercise commercially reasonable efforts to collect amounts due from the customers under the Maintenance Agreements. Tecogen shall pay to Aegis within forty-five (45) days following the end of each calendar quarter as described above an amount equal to the applicable percentage in the table below of the aggregate amount collected by Tecogen (or its representatives) for maintenance services provided by Tecogen pursuant to the Maintenance Agreements during the relevant quarter as set forth in the table below. During any short period from the Closing Date through the end of the first quarterly quarter, the amount payable hereunder shall be based on a pro-rateed portion of the applicable quarterly revenue threshold. Tecogen shall provide Aegis with relevant information and documentation relating to the run hours from the Closing Date through the relevant measurement date described above for the cogeneration equipment covered by the Maintenance Agreements, together with the related billing information and documentation and history of collections. If a customer fails to pay the amounts due to Tecogen for services provided pursuant to a Maintenance Agreement within ninety (90) days of the date such amounts are due, Tecogen shall be permitted to offset such overdue amounts against the amounts payable to Aegis until such amounts are received by Tecogen. Tecogen and Aegis will each notify the other if particular customers fail to pay the amounts due for services provided pursuant to a Maintenance Agreement, and following such consultation with Aegis, Tecogen shall have the right to (i) terminate services to customers with overdue unpaid invoices for services, and (ii) pursue collection of such unpaid invoices. Year 2023 2024 2025 2026 and after Quarterly Revenue < ≥ < ≥ < ≥ < ≥ $738,537 $797,620 $821,548 $846,195 Applicable % 5% 7% 5%

7% 7.5% 9% 10% 10%



 



Tecogen Announces 2022 Results
Revenue of $25.0 million for FY 2022 up 2.5% compared to FY 2021

WALTHAM, Mass., March 16, 2023 - Tecogen Inc. (OTCQX:TGEN), a leading manufacturer of clean energy products, reported a net loss
of $1.4 million for the quarter ended December 31, 2022 and $2.4 million for the full year compared to net income of $0.1 million and
$3.7 million, respectively, in 2021. The decrease in net income was due to lower gross profit and increased operating expenses in 2022,
and, the impact of the PPP loan forgiveness and Employee Retention Credit in 2021. Our gross margin decreased to 44.3% for the year
ended December 31, 2022 compared to 47.5% for the same period in 2021. The year end cash balance was $1.9 million and no debt.

Key Takeaways

Earnings Per Share

• Net income (loss) per share, basic and diluted, was $(0.10) per share for FY 2022 and $(0.06) per share for Q4 2022 compared to
income of $0.15 and $0.00 per share for the same periods in 2021.

Income from Operations

• Operating loss was $1.4 million for the quarter compared to an operating profit of $0.1 million during the same period in 2021. The
increase in our operating loss is due primarily to decreased revenue and margins for our Products Segment and increased operating
expenses.

• For the year ended December 31, 2022, our loss from operations was $2.3 million compared to a loss of $1.2 million for the same
period in 2021, an increase of $1.1 million. The increase in our loss from operations is due to the lower product margins in 2022
compared to 2021 due to higher material costs and, increased operating expenses.

Revenues

• Revenues for the quarter ended December 31, 2022 were $4.5 million compared to $7.2 million for the same period in 2021, a
36.9% decrease.



◦ Product revenue was $1.0 million in Q4 2022 compared to $3.7 million in the same period in 2021, a decrease of 72.9%
primarily due to a decrease in both cogeneration and chiller sales.

◦ Services revenue was $3.0 million in Q4 2022 compared to $3.1 million in the same period in 2021, a decline of 2.3% due to
reduced lower margin installation activity. Service contract revenue (O&M revenue) remained flat at $3.0 million.

◦ Energy Production revenue increased by $117.5 thousand, or 29.4%, to $517 thousand in Q4 2022 compared to $400
thousand in the same period in 2021.

• For the year ended December 31, 2022, revenues were $25.0 million compared to $24.4 million in FY 2021, an increase of $0.6
million or 2.5% year over year.

◦ Product revenue was $11.2 million in the 2022 compared to $10.1 million in FY 2021, an increase of 10.1%.
◦ Services revenue was $12.1 million for FY 2022 compared to $12.5 million in FY 2021, a decline of 3.7% due to reduced

lower margin installation activity. Service contract revenue (O&M revenue) increased 4.1% to $12.1 million for FY 2022
compared to $11.6 million in FY 2021.

◦ Energy production revenue for FY 2022 was $1.8 million, compared to $1.7 million in FY 2021, an increase of 2.7%.

Gross Profit

• Gross profit for the fourth quarter of 2022 was $2.4 million compared to $3.5 million in the fourth quarter of 2021. Gross margin
improved to 52.5% in the fourth quarter of 2022 compared to 48.1% for the same period in 2021. The decrease in product sales in
the quarter resulted in a larger proportion of revenues from higher margin O&M service activities.

• Gross profit for FY 2022 was $11.1 million compared to $11.6 million for FY 2021, a decrease of 4.5%. For FY 2022 gross margin
decreased to 44.3% compared to 47.5% for the same period in 2021 due to higher cost of materials.

Operating Expenses

• Operating expenses increased by 13.7% to $3.8 million for the fourth quarter of 2022 compared to $3.3 million in the same period of
2021. Operating expenses were higher in Q4 2022 primarily due to an overall increased in administrative costs, the impairment of
long-lived assets, an increase in reserves for bad debt, a litigation provision, and increased R&D expenses associated with the
development of the air-cooled chiller.



• For FY 2022 operating expenses increased $0.6 million, or 4.8%, to $13.4 million compared to $12.8 million for FY 2021. Operating
expenses were higher in 2022 primarily due to an overall increase in administrative costs, a litigation provision, and increased R&D
expenses associated with the development of the air-cooled chiller.

Adjusted EBITDA loss was $1,146 thousand for the fourth quarter of 2022 compared to income of $284 thousand for the fourth quarter.
Operating expenses were higher in 2022 primarily due to an overall increase in administrative costs, the impairment of long-lived assets,
an increase in reserves for bad debt, a litigation provision and increased R&D expenses associated with the development of the air-cooled
chiller. For the year ended December 31, 2022 adjusted EBITDA loss was $1.7 million compared to EBITDA income of $0.7 million for FY
2021. The FY 2021 adjusted EBITDA benefited from from the recognition of the $1.2 million in Employee Retention Credit. (Adjusted
EBITDA is defined as net income or loss attributable to Tecogen, adjusted for interest, income taxes, depreciation and amortization, stock-
based compensation expense, unrealized gain or loss on equity securities, goodwill impairment charges and other non-cash non-recurring
charges or gains including abandonment of intangible assets and the extinguishment of debt. See the table following the Condensed
Consolidated Statements of Operations for a reconciliation from net income (loss) to Adjusted EBITDA, as well as important disclosures
about the company's use of Adjusted EBITDA).

“In the last month as CEO of Tecogen we have been implementing some significant strategic initiatives that we expect to bear fruit over the
coming year.” commented Abinand Rangesh, Tecogen's Chief Executive Officer. “We recently launched the hybrid air-cooled chiller at
AHR 2023, which is the largest HVAC trade show in North America. It was well received with significant interest from a variety of parties.
Additional color and a discussion of our strategic direction for 2023 and beyond will be discussed in our earnings call. ”

Conference Call Scheduled for March 16, 2023 at 11:00 am ET

Tecogen will host a conference call on March 16, 2023 to discuss the fourth quarter results beginning at 11:00 am eastern time. To listen
to the call please dial (877) 407-7186 within the U.S. and Canada, or (201) 689-8052 from other international locations. Participants
should ask to be joined to the Tecogen FY 2022 earnings call. Please begin dialing 10 minutes before the scheduled starting time. The
earnings press release will be available on the Company website at www.Tecogen.com in the "News and Events" section under "About
Us." The earnings conference call will be webcast live. To view the associated slides, register for, and listen to the webcast, go to
https://ir.tecogen.com/ir-calendar. Following the call, the recording will be archived for 14 days.

The earnings conference call will be recorded and available for playback one hour after the end of the call. To listen to the playback, dial
(877) 660-6853 within the U.S. and Canada, or (201) 612-7415 from other international locations and use Conference Call ID#:
13672659.

 



About Tecogen

Tecogen Inc. designs, manufactures, sells, installs, and maintains high efficiency, ultra-clean, cogeneration products including engine-
driven combined heat and power, air conditioning systems, and high-efficiency water heaters for residential, commercial, recreational and
industrial use. The company provides cost effective, environmentally friendly and reliable products for energy production that nearly
eliminate criteria pollutants and significantly reduce a customer’s carbon footprint.

In business for over 35 years, Tecogen has shipped more than 3,150 units, supported by an established network of engineering, sales,
and service personnel across the United States. Aggregate run hours on Tecogen’s InVerde e+ cogeneration systems exceeds 5 million
hours. For more information, please visit www.tecogen.com or contact us for a free Site Assessment.

Tecogen, InVerde e+, Ilios, Tecochill, Tecopower, Tecofrost, Tecopack and Ultera are registered or pending trademarks of Tecogen Inc.

Forward Looking Statements

This press release and any accompanying documents, contain “forward-looking statements” which may describe strategies, goals, outlooks
or other non-historical matters, or projected revenues, income, returns or other financial measures, that may include words such as
"believe," "expect," "anticipate," "intend," "plan,"  "estimate," "project," "target," "potential," "will," "should," "could," "likely," or "may" and
similar expressions intended to identify forward-looking statements. These statements are only predictions and involve known and
unknown risks, uncertainties, and other factors that may cause our actual results to differ materially from those expressed or implied by
such forward-looking statements. Given these uncertainties, you should not place undue reliance on these forward-looking statements.
Forward-looking statements speak only as of the date on which they are made, and we undertake no obligation to update or revise any
forward-looking statements.

In addition to those factors described in our Annual Report on Form 10-K under “Risk Factors”, among the factors that could cause actual
results to differ materially from past and projected future results are the following: fluctuations in demand for our products and services,
competing technological developments, issues relating to research and development, the availability of incentives, rebates, and tax
benefits relating to our products and services, changes in the regulatory environment relating to our products and services, integration of
acquired business operations, and the ability to obtain financing on favorable terms to fund existing operations and anticipated growth.



In addition to GAAP financial measures, this press release includes certain non-GAAP financial measures, including adjusted EBITDA
which excludes certain expenses as described in the presentation. We use Adjusted EBITDA as an internal measure of business operating
performance and believe that the presentation of non-GAAP financial measures provides a meaningful perspective of the underlying
operating performance of our current business and enables investors to better understand and evaluate our historical and prospective
operating performance by eliminating items that vary from period to period without correlation to our core operating performance and
highlights trends in our business that may not otherwise be apparent when relying solely on GAAP financial measures.

Tecogen Media & Investor Relations Contact Information:

Abinand Rangesh
P: 781-466-6487
E: Abinand.Rangesh@tecogen.com



Tecogen Inc.
CONDENSED CONSOLIDATED BALANCE SHEETS

As of December 31, 2022 and 2021 (unaudited)
ASSETS 2022 2021
Current assets:

Cash and cash equivalents $ 1,913,969 $ 3,614,463 
Accounts receivable, net 6,714,122 8,482,286 
Employee retention credit receivable 713,269 1,276,021 
Unbilled revenue 1,805,330 3,258,189 
Inventory, net 10,482,729 7,764,989 
Prepaid and other current assets 401,189 578,801 

Total current assets 22,030,608 24,974,749 
Property, plant and equipment, net 1,407,720 1,782,944 
Right of use assets 1,245,549 1,869,210 
Intangible assets, net 997,594 1,181,023 
Goodwill 2,406,156 2,406,156 
Other assets 165,230 148,140 
TOTAL ASSETS $ 28,252,857 $ 32,362,222 
LIABILITIES AND STOCKHOLDERS’ EQUITY
Current liabilities:

Accounts payable $ 3,261,952 $ 3,508,354 
Accrued expenses 2,384,447 2,343,728 
Deferred revenue 1,115,627 1,957,752 
Lease obligations 687,589 641,002 
Unfavorable contract liabilities 236,705 330,032 

Total current liabilities 7,686,320 8,780,868 
Long-term liabilities:

Deferred revenue, net of current portion 371,823 208,456 
Lease obligations, net of current portion 623,452 1,315,275 
Unfavorable contract liability, net of current portion 583,512 929,474 

Total liabilities 9,265,107 11,234,073 
Stockholders’ equity:
Common stock, $0.001 par value; 100,000,000 shares authorized; 24,850,261 and 24,850,261 issued and
outstanding at December 31, 2022 and 2021, respectively 24,850 24,850 
Additional paid-in capital 57,351,008 57,016,859 
Accumulated deficit (38,281,548) (35,833,621)
Total Tecogen Inc. stockholders’ equity 19,094,310 21,208,088 
Noncontrolling interest (106,560) (79,939)
Total stockholders’ equity 18,987,750 21,128,149 
TOTAL LIABILITIES AND STOCKHOLDERS’ EQUITY $ 28,252,857 $ 32,362,222 



TECOGEN INC.
CONSOLIDATED STATEMENTS OF OPERATIONS

For the Three Months Ended December 31, 2022 and 2021
(unaudited)

2022 2021
Revenues   

  Products $ 999,771 $ 3,693,349 
  Services 3,014,586 3,086,891 
  Energy production 517,230 399,702 

Total revenues 4,531,587 7,179,942 
Cost of sales   

  Products 678,855 1,999,637 
  Services 1,202,800 1,450,945 
  Energy production 270,693 277,488 

Total cost of sales 2,152,348 3,728,070 
Gross profit 2,379,239 3,451,872 
Operating expenses

  General and administrative 3,267,067 2,437,727 
  Selling 238,863 723,971 
  Research and Development 195,747 161,015 

Gain on sales of assets — (400)
Long-lived asset impairment 76,049 — 

Total operating expenses 3,777,726 3,322,313 
Income (loss) from operations (1,398,487) 129,559 
Other income (expense)

  Interest and other income (expense) (12,157) (6,533)
  Interest expense (415) (655)
  Unrealized loss on investment securities (18,749) (56,246)

Total other expense, net (31,321) (63,434)
Income (loss) before income taxes (1,429,808) 66,125 
Income tax provision — 500 
Consolidated net income (loss) (1,429,808) 65,625 
(Income) loss attributable to the noncontrolling interest 5,402 (2,659)
Net income (loss) attributable to Tecogen Inc $ (1,424,406) $ 62,966 

Net income (loss) per share - basic $ (0.06) $ — 

Weighted average shares outstanding - basic 24,850,261 24,850,261 

Net income (loss) per share - diluted $ (0.06) $ — 

Weighted average shares outstanding - diluted 24,850,261 25,063,864 



TECOGEN INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

For the Three Months Ended December 31, 2022 and 2021
(unaudited)

Non-GAAP financial disclosure 2022 2021
Net income (loss) attributable to Tecogen Inc $ (1,424,406)$ 62,966 

Interest expense, net 415 655 
Provision for income taxes — 500 
Depreciation and amortization, net 103,381 112,218 

EBITDA (1,320,610) 176,339 
Stock-based compensation 79,431 51,775 
Unrealized loss on securities 18,749 56,246 
Long-lived asset impairment 76,049 — 

Adjusted EBITDA $ (1,146,381)$ 284,360 

(1)



TECOGEN INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

For the Years Ended December 31, 2022 and 2021
(unaudited)

 2022 2021
Revenues

Products $ 11,156,099 $ 10,133,329
Services 12,060,661 12,525,594
Energy production 1,785,854 1,739,150

Total revenues 25,002,614 24,398,073
Cost of sales

Products 7,413,320 5,601,046
Services 5,525,493 6,134,953
Energy production 996,990 1,074,421

Total cost of sales 13,935,803 12,810,420
Gross profit 11,066,811 11,587,653
Operating expenses

General and administrative 10,909,251 9,795,823
Selling 1,811,085 2,471,929
Research and development 732,873 542,079
Gain on sale of assets (41,931) (10,486)
Long-lived asset impairment 4,674 7,400

Total operating expenses 13,415,952 12,806,745
Loss from operations (2,349,141) (1,219,092)
Other income (expense)

Interest and other income (34,713) (23,746)
Interest expense (16,255) (14,238)
Gain on extinguishment of debt — 3,773,014
Employee Retention Credit — 1,276,021
Gain on the sale of investments — 6,046

     Unrealized gain (loss) on investment securities 18,749 (37,497)
Total other income (expense), net (32,219) 4,979,600
Income (loss) before income taxes (2,381,360) 3,760,508
State income tax provision 16,352 19,491
Consolidated net income (loss) (2,397,712) 3,741,017
Income attributable to the noncontrolling interest (50,215) (45,017)
Net income (loss) attributable to Tecogen Inc. $ (2,447,927) $ 3,696,000

Net income (loss) per share - basic $ (0.10) $ 0.15 

Weighted average shares outstanding - basic 24,850,261 24,850,261

Net income (loss) per share - diluted $ (0.10) $ 0.15 

Weighted average shares outstanding -diluted 24,850,261 25,115,518



TECOGEN INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

For the Years Ended December 31, 2022 and 2021
(unaudited)

Non-GAAP financial disclosure 2022 2021
Net income (loss) attributable to Tecogen Inc $ (2,447,927)$ 3,696,000 

Provision for income taxes 16,352 19,491 
Interest expense, net 16,255 14,238 
Depreciation and amortization, net 428,348 469,854 

EBITDA (1,986,972) 4,199,583 
Stock-based compensation 334,149 202,431 
Gain on extinguishment of debt — (3,773,014)
Unrealized loss on investment securities (18,749) 31,451 
Asset impairment 4,674 7,400 

Adjusted EBITDA $ (1,666,898)$ 667,851 

Non-GAAP Financial Measures
In addition to reporting net income, a U.S. generally accepted accounting principle (“GAAP”) measure, this news release contains
information about Adjusted EBITDA (net income (loss) attributable to Tecogen Inc adjusted for interest, income taxes, depreciation and
amortization, stock-based compensation expense, unrealized gain or loss on investment securities, goodwill impairment charges and other
non-cash non-recurring charges including abandonment of certain intangible assets and extinguishment of debt), which is a non-GAAP
measure.  The Company believes Adjusted EBITDA allows investors to view its performance in a manner similar to the methods used by
management and provides additional insight into its operating results.  Adjusted EBITDA is not calculated through the application of
GAAP.  Accordingly, it should not be considered as a substitute for the GAAP measure of net income and, therefore, should not be used in
isolation of, but in conjunction with, the GAAP measure.  The use of any non-GAAP measure may produce results that vary from the GAAP
measure and may not be comparable to a similarly defined non-GAAP measure used by other companies.

 Employee Retention Credit
The adjusted EBITDA in 2021 benefits from $1.2 million of Employee Retention Credit.

(1)

 (2)

(1) 

(2)



TECOGEN INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

For the Years Ended December 31, 2022 and 2021
(unaudited)

2022 2021
CASH FLOWS FROM OPERATING ACTIVITIES:
Consolidated net income (loss) $ (2,397,712) $ 3,741,017 
Adjustments to reconcile net income (loss) to net cash used in operating activities:

Depreciation, accretion and amortization, net 428,348 469,854 
Gain on the extinguishment of debt — (3,773,014)
Employee retention credit — (1,276,021)
Long-lived asset impairment 4,674 7,400 
Gain on sale of assets (41,931) (10,486)
Provision for doubtful accounts receivable (70,987) 131,206 
Gain on the sale of investments — (6,046)
Provision for litigation 150,000 — 
Provision for inventory reserve 107,000 
Unrealized (gain) loss on investment securities (18,749) 37,497 
Stock-based compensation 334,149 202,431 

Changes in operating assets and liabilities:
(Increase) decrease in:

Accounts receivable 2,401,904 57,618 
Inventory, net (2,824,740) (596,393)
Unbilled revenue 1,452,860 1,009,060 
Prepaid expenses and other current assets 177,612 18,343 
Other non-current assets 625,320 (231,478)

Increase (decrease) in:
Accounts payable (246,401) (674,750)
Accrued expenses (109,282) 374,802 
Deferred revenue (678,758) 756,722 
Other current liabilities (645,236) 227,271 

Net cash (used in) provided by operating activities (1,351,929) 465,033 
CASH FLOWS FROM INVESTING ACTIVITIES:

Purchases of property and equipment (314,879) (91,451)
Proceeds on sale of property and equipment 72,655 10,486 
Purchases of intangible assets (29,505) (63,097)
Proceeds from sale of investments — 11,637 
Distributions to noncontrolling interest (76,836) (82,633)

Net used in investing activities (348,565) (215,058)
CASH FLOWS FROM FINANCING ACTIVITIES:

Proceeds from note payable — 1,874,269 
Net cash provided by financing activities — 1,874,269 
Change in cash and cash equivalents (1,700,494) 2,124,244 
Cash and cash equivalents, beginning of the year 3,614,463 1,490,219 
Cash and cash equivalents, end of the year $ 1,913,969 $ 3,614,463 
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SAFE HARBOR STATEMENT This presentation and accompanying documents contain “forward-looking statements” which may describe strategies, goals, outlooks or other non- historical matters, or projected revenues, Income, returns or other financial measures, that may include words such as "believe," "expect," "anticipate," "intend," "plan," "estimate," "project," "target," "potential," "will," "should," "could," "likely," or "may" and similar expressions intended to identify forward-looking statements. These statements are only predictions and involve known and unknown risks, uncertainties, and other factors that may cause our actual results to differ materially from those expressed or implied by such forward-looking statements. Given these uncertainties, you should not place undue reliance on these forward-looking statements. Forward-looking statements speak only as of the date on which they are made, and we undertake no obligation to update or revise any forward-looking statements. In addition to those factors described in our Annual Report on Form 10-K and our Quarterly Reports on Form 10-Q under “Risk Factors”, among the factors that could cause actual results to differ materially from past and projected future results are the following: fluctuations in demand for our products and services, competing technological developments, issues relating to research and development, the availability of incentives, rebates, and tax benefits relating to our products and services, changes in the regulatory environment relating to our products and services, integration of acquired business operations, and the ability to obtain financing on favorable terms to fund existing operations and anticipated growth. In addition to GAAP financial measures, this presentation includes certain non-GAAP financial measures, including adjusted EBITDA which excludes certain expenses as described in the presentation. We use Adjusted EBITDA as an internal measure of business operating performance and believe that the presentation of non-GAAP financial measures provides a meaningful perspective of the underlying operating performance of our current business and enables investors to better understand

and evaluate our historical and prospective operating performance by eliminating items that vary from period to period without correlation to our core operating performance and highlights trends in our business that may not otherwise be apparent when relying solely on GAAP financial measures. 3



 

AGENDA 4Q 2022 Results FY 2022 Results Vision and 2023 Plan Competitive Advantage, Markets and Positioning Q&A 4



 

REVENUE SEGMENTS We service most purchased Tecogen equipment in operation through long term maintenance agreements through 11 service centers in North America and perform certain equipment installation work. SERVICES CLEAN, GREEN POWER, COOLING AND HEAT Sales of combined heat and power, and clean cooling systems to building owners. Key market segments include multifamily residential, health care and indoor cultivation. PRODUCT SALES We sell electrical energy and thermal energy produced by our equipment onsite at customer facilities. ENERGY SALES 5



 

4Q 2022 RESULTS Key Points • Net loss of $0.06/share Q4 2022 • Net Loss $1.4m • Cash and equivalents balance of $1.9 million Revenue = $4.5 million down 37% Gross Margin of 53% due to higher proportion of revenue from service activities Op Ex = $3.7 million with $300k of one-time expenses 6 $ in thousands 4Q'22 4Q'21 YoY Change % Revenue Products $ 1,000 $ 3,693 $ (2,694) Service 3,015 3,087 (72) Energy Production 517 400 118 Total Revenue 4,532 7,180 (2,648) -36.9% Gross Profit Products 321 1,694 (1,373) Service 1,812 1,636 176 Energy Production 247 122 124 Total Gross Profit 2,379 3,452 (1,073) -31.1% Gross Margin: % Products 32% 46% -14% Service 60% 53% 7% Energy Production 48% 31% 17% Total Gross Margin 53% 48% 4% Operating Expenses General & administrative 3,267 2,438 829 Selling 239 724 (485) Research and development 196 161 35 Impairment and other expenses 76 - 76 Total operating expenses 3,778 3,323 455 13.7% Operating profit (loss) (1,398) 129 (1,528) -1182.8% Net Income (loss) $ (1,424) $ 63 $ (1,487) -2362.2%



 

YE 2022 RESULTS Key Points • Net Loss of $0.10/share YE 2022 • Net Loss of $2.4m Revenue = $25 million • Compared to $24.4 m, 2.5% increase • Service down due to lower installation activity, maintenance contract revenue increased 4% Gross Margin of 44% due to higher material costs Op Ex = $13.4m in 2022 compared to $12.8m in 2021 or 4.8% increase (below inflation) 7 $ in thousands YE 22 YE 21 YoY Change % Revenue Products $ 11,156 $ 10,133 $ 1,023 Service 12,060 12,526 (466) Energy Production 1,786 1,739 47 Total Revenue 25,002 24,398 604 2.5% Gross Profit Products 3,743 4,532 (790) Service 6,535 6,391 144 Energy Production 789 665 125 Total Gross Profit 11,066 11,588 (521) -4.5% Gross Margin: % Products 34% 45% -11% Service 54% 51% 3% Energy Production 44% 38% 6% Total Gross Margin 44% 47% -3% Operating Expenses General & administrative 10,909 9,796 1,113 Selling 1,811 2,472 (661) Research and development 733 542 191 Impairment and other expenses (37) (3) (34) Total operating expenses 13,416 12,807 610 4.8% Operating profit (loss) (2,349) (1,219) (1,131) -92.8% Other Income (expense) (32) 4,980 (5,012) Net Income (loss) $ (2,448) $ 3,696 $ (6,144) -166.2%



 

4Q 2022 ADJUSTED EBITDA RECONCILIATION EBITDA: Earnings Before Interest, Taxes, Depreciation & Amortization EBITDA and adjusted EBITDA were both negative at $1.3m and $1.1m respectively EBITDA Non-cash adjustments • Stock based compensation • Unrealized and realized (gain) loss on investment securities *Adjusted EBITDA is defined as net Income (loss) attributable to Tecogen Inc, adjusted for interest, depreciation and amortization, stock-based compensation expense, unrealized loss on investment securities, non-cash abandonment of intangible assets, goodwill impairment and other non-recurring charges or gains including abandonment of certain intangible assets and extinguishment of debt 8 Non-GAAP financial disclosure (in thousands) 2022 2021 Net income (loss) attributable to Tecogen Inc. (1,424)$ 63$ Interest expense, net - 1 Income tax expense - 1 Depreciation & amortization, net 103 112 EBITDA (1,321) 176 Stock based compensation 79 52 Unrealized loss on marketable securities 19 56 Long lived asset impairment 76 Abandonment of intangible assets - Adjusted EBITDA* (1,146)$ 284$ Quarter Ended, Dec 31



 

YE 2022 ADJUSTED EBITDA RECONCILIATION EBITDA: Earnings Before Interest, Taxes, Depreciation & Amortization EBITDA and adjusted EBITDA loss of $1.98m and $1.67m respectively EBITDA Non-cash adjustments • Stock based compensation • Unrealized and realized (gain) loss on investment securities *Adjusted EBITDA is defined as net Income (loss) attributable to Tecogen Inc, adjusted for interest, depreciation and amortization, stock-based compensation expense, unrealized loss on investment securities, non-cash abandonment of intangible assets, goodwill impairment and other non-recurring charges or gains including abandonment of certain intangible assets and extinguishment of debt 9 Non-GAAP financial disclosure (in thousands) 2022 2021 Net income (loss) attributable to Tecogen Inc. (2,448)$ 3,696$ Interest expense, net 16 14 Income tax expense 16 19 Depreciation & amortization, net 428 470 EBITDA (1,987) 4,200 Stock based compensation 334 202 Unrealized loss (gain) on marketable securities (19) 31 Long lived asset impairment 5 7 Gain on extinguishment of debt - (3,773) Adjusted EBITDA* (1,667)$ 667$ FY ended Dec 31



 

4Q 22 PERFORMANCE BY SEGMENT Product revenue reduced 73% QoQ Service revenue declined 2% QoQ • No longer providing installation services • Service contracts (O&M) up 2% QoQ • Services Gross Margin increased to 60% Energy Production revenue increased 29% QoQ Gross Margin 53% 10 4Q Revenues ($ thousands) 2022 2021 YoY Growth Revenues Cogeneration 604$ 721$ -16% Chiller 47 2,794 -98% Engineered accessories 349 178 96% Total Product Revenues 1,000 3,693 -73% Service Contracts 3,034 2,973 2% Installation Services (20) 114 -117% Total Service Revenues 3,015 3,087 -2% Energy Production 517 400 29% Total Revenues 4,532 7,180 -37% Cost of Sales Products 679 2,000 -66% Services 1,203 1,451 -17% Energy Production 271 277 -2% Total Cost of Sales 2,152 3,728 -42% Gross Profit 2,379 3,452 -31% Net income (loss) (1,424)$ 63$ Gross Margin Products 32% 46% Services 60% 53% Energy Production 48% 31% Overall 53% 48% QTD Gross Margin 2021 2021 Target Overall 53% 48% >40%



 

YE 22 PERFORMANCE BY SEGMENT Product revenue increased 10% YoY • 12% decrease in chiller shipments • 62% increase in cogeneration Service revenue declined 4% YoY • No longer providing installation services • Service contracts (O&M) up 4% YoY • Services Gross Margin increased to 54% from 51% Energy Production Revenue increased 3% YoY Gross Margin decreased to 44% from 47% due to higher product material costs 11 YE 2022 Revenues ($ thousands) 2022 2021 YoY Growth Revenues Cogeneration 5,280 3,264$ 62% Chiller 5,035 5,723 -12% Engineered accessories 842 1,146 -27% Total Product Revenues 11,156 10,133 10% Service Contracts 12,060 11,587 4% Installation Services 0 939 -100% Total Service Revenues 12,060 12,526 -4% Energy Production 1,786 1,739 3% Total Revenues 25,002 24,398 2% Cost of Sales Products 7,413 5,601 32% Services 5,525 6,135 -10% Energy Production 997 1,074 -7% Total Cost of Sales 13,935 12,810 9% Gross Profit 11,067 11,588 -4% Net income (loss) (2,448)$ 3,696$ -166% Gross Margin Products 34% 45% Services 54% 51% Energy Production 44% 38% Overall 44% 47% Gross Margin 2021 2021 Target Overall 44% 47% >40%



 

BACKLOG AND CASH Backlog has increased from year end to $7.58m from $6.6m Cash position $1.9m at quarter end and $2.2m presently No Debt Multi-Family Residential 48% Controlled Environment Agriculture 29% Other 23% Backlog by Customer Type 12



 

Resiliency and energy efficiency solutions with a cleaner environmental footprint. 13 Units Shipped Service Centers



 

POWER GENERATION + RESILIENCY CLEAN COOLING Hybrid and Engine Driven Chillers with lower operating cost and lower greenhouse gas footprint compared to competing solutions LONG TERM MAINTENANCE & ENERGY ASSET MANAGEMENTModular microgrids for energy savings, greenhouse gas (GHG) reductions and resiliency to grid outages Helping customers achieve predictable energy savings with comprehensive maintenance services



 

Current status of Tecogen’s offering Substitutes & Barriers to competition 15 Demand for products & services Faster sales growth, higher margin Tecogen Service Current Tecogen Products Low Pricing Power High Pricing Power Slow Sales Growth Fast Sales Growth



 

Tecogen Growth Plan • Phase 1 – Stabilize existing business • Cost control measures and focus on key markets • Free up cash from inventory and NYSERDA rebates • In process of assuming service agreements for 202 cogeneration units • Obtain PO for first air-cooled chillers sites • Phase 2 – Position company for scalability • Test and refine business model to sell via strategic partnerships • Improve ease of install of products and documentation • Add additional service contracts • Start functional testing and build up back log for air-cooled chiller • Phase 3 – Ramp up hybrid cooling products and service offerings • Start full scale production of air-cooled chiller • Expand service offerings to include other equipment such as electric chillers and provide energy management services for larger asset managers • Look to expand hybrid product range to heat pumps and compressors 16 By Aug 2023 By Nov 2023 By Jan 2024



 

Market Segments Multi-unit residential 29% Education 15% Other 6% Indoor growing 27% Industrial 1% Hospital 8% Hotel 4% Office 7% Recreational 1% Nursing Home 2% Lab 0% ✓ Focus sales efforts on segments with largest advantages against competing offerings ✓ Indoor Agriculture ✓ Education ✓ Multi-Family ✓ Healthcare 17



 

Competitive Landscape Cogeneration Easy to Install, Quiet and fits in tight spaces Efficiency/ROI Easy Difficult ✓ Tecogen has an advantage in buildings that need a quiet, easy to fit cogeneration system ✓ Higher efficiency large industrial cogeneration systems won’t fit in most high-rise buildings and are too noisy ✓ 75 KW to 1MW size range ✓ Focus on buildings in urban environments 18



 

Competitive Landscape Chillers Cost of Operation Electrical Capacity Needed High Low High Low ✓ Tecogen has advantages in buildings that have electrical capacity constraints or have better uses for the electrical capacity ✓ Best ROI in buildings that cool and dehumidify at the same time ✓ Focus on indoor agriculture, healthcare, industrial where both conditions above are met 19



 

Education , $208,208,000 Food, $86,520,000 Beverage, $10,360,000 Hospital, $147,840,000 Nursing, $134,848,000 Fitness, $105,168,000 Multifamily (NY, NJ, NewE), $194,541,760 Addressable Market Size in New England, NY, NJ, FL, CA ✓ Addressable market is still large in present geographies ✓ Utility rates are going up in our core markets ✓ Addressable Market >$1Bn 20



 

Conditions Necessary for Partners To sell Tecogen’s Products Easy to sell/install Compensated for longer product sales cycle Product has a clear market niche ✓ Pick the right reps that have experience with ROI based sales ✓ Owner direct through developers and contractors ✓ New Build through HVAC Reps ✓ Change incentive structure ✓ Improve support documentation and drawings so reps are more self sufficient ✓ Simplify installation through engineering changes 21



 

0 2 4 6 8 10 12 14 16 Nov Dec Jan Feb Mar 2022 2023 Va lu e o f n ew d ea ls a d d ed $ M ill io n s New deals added to sales pipeline by month Increasing the sales pipeline 22 ✓ For increased sales, assuming a fixed conversion ratio, the sales pipeline size needs to increase ✓ AHR 2023 and re-engaging sales partners since Jan 2023 is already showing a significant increase in the number of new potential projects



 

Air Cooled Chiller Update ✓ Successful AHR 2023 launch ✓ Working on obtaining POs from beta customers ✓ Outreach to existing Tecogen customers with older equipment completed ✓ Gas company outreach to identify more customers via gas account reps ✓ Preliminary testing starting May at Tecogen and on- site customer testing starting Summer ✓ Working on rent to buy program with financial partners 23



 

SUMMARY AND Q&A Company Information Tecogen, Inc 45 First Ave Waltham, MA 02451 www.Tecogen.com Contact information Abinand Rangesh, CEO 781.466.6487 Abinand.rangesh@Tecogen.com 24 ✓ Free up cash and stabilize business ✓ Grow service division ✓ Make products easier to install and sell ✓ Put in a sales distribution system via the right channel partners & developers ✓ Build up the backlog for the Air-Cooled chiller



 


